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1                  MR. LEGATSKI:  All right.  Let's begin

2 now and call the meeting to order.

3                  MR. MALONEY:  This is Kevin.

4                  Are we recording?  And we've got the --

5 obviously the court reporter is with us, so that's good.

6                  So, yeah, we're ready to go, Richard.

7                  MR. LEGATSKI:  Okay.  Then let's

8 proceed.

9                  MS. PETERSON:  Mr. Chairman, should we

10 call the roll again to establish a quorum?

11                  MR. LEGATSKI:  Yes, I think that's a

12 good idea.

13                  MS. PETERSON:  Sascha, could you call

14 the roll?

15                  MS. MOHAMMED:  We have Mr. Richard

16 Legatski, the chairman of the board, Karen Peterson, Pam

17 Meitner, Jeffrey Draper, Robert Baker, and we have Kevin

18 Maloney, who is the board's DAG.

19                  MS. PETERSON:  Is Mr. Whitehouse --

20                  MS. MOHAMMED:  Jamie Whitehouse.

21                  Sorry, Jamie.

22                  MR. WHITEHOUSE:  Thank you.  I am

23 present.

24                  MR. MALONEY:  This is Kevin again.
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1                  Since I don't hear anyone else leaping

2 to the forefront here, I guess I would suggest that maybe

3 there's -- as I understand it, there are two motions to

4 dismiss that are pending, and it would make sense to

5 me -- of course, it's up to the board, but it would make

6 sense to me to deal with those as an initial matter.

7                  And I know that Professor Kristl has not

8 even had an opportunity to respond to the latest motion

9 to dismiss aimed at Collins Park Civic Association.  So

10 I'd like -- what I would suggest is that we have the

11 movants make their arguments and have the appellant

12 respond, and then the board vote on each motion to

13 dismiss separately.  And then, if necessary, we would

14 move to the merits.

15                  MS. MEITNER:  Kevin, a point of order.

16                  MR. MALONEY:  Certainly.

17                  MS. MEITNER:  This is Pam Meitner.  I'm

18 under the impression that the Fuji motion that was filed,

19 I guess, on Friday, I didn't get it until yesterday, was

20 not contemplated in the scheduling order.  There's been

21 no reason suggested why it could not have been submitted

22 in their brief, and I suggest that it was not timely

23 filed.

24                  And that given the short timeline
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1 involved, and the fact that so few people have had a

2 chance to look at it, to study it, Mr. Kristl has not had

3 an opportunity to do anything about it, I suggest that

4 the board deem it not timely filed and not address it at

5 all, and it be excluded from this hearing.

6                  MS. PETERSON:  Is that a motion,

7 Ms. Meitner?

8                  MS. MEITNER:  I'll make that a motion.

9 Thank you.

10                  MS. PETERSON:  I'll second that.

11                  MR. WHETZEL:  Are the parties able to

12 respond to that?  May Fuji be heard?

13                  MR. MALONEY:  Yes.

14                  MS. MEITNER:  Yes.

15                  MR. WHETZEL:  Members of the board, this

16 motion arises directly from comments that were made

17 during our adjourned hearing on Wednesday, and

18 specifically comments to the effect that Ms. Swain was

19 the only person or the only witness who could testify as

20 to the status and associational standing of Collins Park

21 Civic Association.

22                  That raised significant questions in our

23 mind about the existence of the entity.  We tried to have

24 a discussion with appellants' counsel about that.  We
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1 presented the document showing that that entity has been

2 voided by the Secretary of State to appellants' counsel.

3 We didn't get a meaningful substantive response.

4                  We got a response to the effect of there

5 is a valid and extant civic association entity that is

6 capable of having standing.  We tried to avoid

7 unnecessary motion practice, but given what we discovered

8 late last week in direct response to appellants'

9 statements on Wednesday, we thought it was appropriate to

10 bring the motion before the board.

11                  I would note that there are no rules and

12 there is no scheduling order in place that limits motions

13 to dismiss.  And even if there were, our position is this

14 is based on recently and newly discovered evidence.

15                  MS. MEITNER:  Mr. Kristl, do you have a

16 response?

17                  MR. KRISTL:  I do.  You know, I -- two

18 things.  Number one -- well, maybe three.  You know,

19 number one, that's a mischaracterization of what I said

20 on Wednesday.  I said that Ms. Swain's own standing as an

21 individual satisfies the first element of organizational

22 standing for the civic association, that I didn't have

23 another witness who was going to testify to establish

24 individual standing other than Ms. Swain.  And so she was
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1 the only witness who can satisfy that first element of

2 organizational standing.

3                  That didn't raise questions or say

4 anything about the corporate status of the civic

5 association.  So, number one, the issue wasn't new, and I

6 think that's a mischaracterization of what was said last

7 Wednesday.

8                  Second, it was Mr. Whetzel himself who

9 stated at the hearing, and you can go to the transcript,

10 it's on page 14, lines 19 through 24.  He specifically

11 said, and I'll quote it to you:  "So I think it's fair to

12 say, and counsel will certainly chime in, that the

13 parties have agreed that if we adjourn the hearing, that

14 we will proceed with the same witnesses and on the same

15 issues and on the same exhibits as have been raised in

16 the submissions that have already been made to the

17 board."

18                  That's at the end of the hearing.  So if

19 there was some kind of alarm bell that suddenly went off

20 in the heads of Fuji counsel, they certainly didn't raise

21 it there.  And they said, "We're just sticking with

22 what's in -- what's already been identified."  So I think

23 that the agreement of counsel also makes this be

24 something that is improper and untimely.
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1                  And I guess my third response basically

2 is, while I didn't formally submit anything because of

3 the pressure of time over the weekend, Ms. Swain will

4 testify and explain the factual circumstances around the

5 corporate status of the civic association.  Corporate

6 status, from my position, doesn't matter at all in this

7 case.  But to the extent that it does, there is, in fact,

8 a clearly existing, in good standing corporate entity

9 that stands behind the civic association.  She'll testify

10 and give you the details about that.

11                  But that's my response to that motion.

12                  MS. MEITNER:  Thank you, Mr. Kristl.

13                  MR. TWEEDIE:  Can DNREC -- could DNREC

14 say one thing?

15                  MS. MEITNER:  Yes.

16                  MR. TWEEDIE:  So just to the -- to the

17 question of whether the board can ignore this, from my

18 perspective, my understanding of the law around standing,

19 it's a threshold question that has to exist before an

20 appeal can proceed.  So I'm not sure that it's an

21 appropriate thing for the board to simply choose to

22 ignore, regardless of how it was raised.

23                  Again, this wasn't our motion, but I

24 think as a matter of the law of standing that that might
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1 be questionable.

2                  MS. PETERSON:  Mr. Chairman, it's Karen

3 Peterson.  I have a question for whoever wants to answer

4 it.

5                  As I read the law, it says a person can

6 file an appeal.  Is there a requirement that that person

7 be part of a corporation in the state of Delaware?

8                  MR. LEGATSKI:  I am not certain of that.

9 I'd ask Kevin to respond to that, but I don't believe

10 that's -- that there is any obligation to have a person

11 to go -- to go that way.

12                  MS. PETERSON:  Because then the point

13 would be moot.  If you don't have to be part of a

14 corporation, then it doesn't matter whether Essil Hills

15 is a corporation or not in good standing -- or Collins

16 Park.  I'm sorry.

17                  MS. MEITNER:  It is my understanding

18 that you do not have to be a corporation in order to file

19 the appeal, or an organization.  And I think that,

20 potentially, the issue may arise.

21                  The standard for standing differs

22 somewhat if you're a person or an organization.  And so

23 in that respect, it may have some bearing if we get to

24 the standing issue.
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1                  But if I may elaborate, I think there

2 was a scheduling agreement among the parties as to when

3 they would file their briefs.  And although I've done a

4 very quick, and admittedly insufficient, review, I

5 acknowledge that I cannot find any board rules that would

6 suggest that there's -- that there's any time limit or

7 reason not to allow the motion.

8                  However, having said that, the Supreme

9 Court of this state and the Chancery Court of this state

10 make it extremely clear that you may not file a motion

11 outside of the briefing schedule without leave of the

12 Court.  And I believe it's a matter of public policy that

13 the interests -- that all parties would have a chance to

14 address the issues is an important matter, and that

15 courts would not be hit with a flurry of briefs and

16 motions on the eve of trial when they have insufficient

17 time to carry them out.

18                  And so I maintain that we can choose to

19 exclude the Fuji motion dealing with the organizational

20 standing of the appellant as just being untimely filed.

21                  Having said that, if we do move forward,

22 the appellant is still going to have to prove standing,

23 and they may be questioned on certain areas that have

24 been brought up by Fuji in this matter.  But I don't
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1 think that we should include that brief in this hearing.

2 It is untimely filed.

3                  And I'll again make that a motion.

4                  MS. PETERSON:  And I seconded that.

5                  Can we call the roll on the motion?

6                  MS. MEITNER:  Yes, please.

7                  MR. LEGATSKI:  Sascha, would you call

8 the roll because I don't have the full list of names

9 right in front of me.

10                  MS. MOHAMMED:  Sure.

11                  Jamie Whitehouse?

12                  MR. WHITEHOUSE:  Aye.

13                  MS. MOHAMMED:  Karen Peterson?

14                  MS. PETERSON:  Aye.

15                  MR. CRAGG:  Excuse me.  Excuse me,

16 board.

17                  Mr. Whetzel's having difficulty, and he

18 was going to respond to the board at Ms. Meitner's

19 request.

20                  MR. WHETZEL:  I'm sorry.  May I respond

21 very briefly?  I was having technical difficulties

22 getting unmuted.

23                  Before the board considers this, I'd

24 like to note several things.  Number one, the notice of

Page 14

Veritext Legal Solutions
215-241-1000 ~ 610-434-8588 ~ 302-571-0510 ~ 202-803-8830



1 appeal in this matter provides absolutely no allegations

2 or assertions to establish standing.  And, in fact, the

3 appellants themselves did not address standing at all in

4 the prehearing memorandum.  So neither Fuji, nor the

5 State have had any notice before Wednesday -- really

6 before today -- as to what the precise theory of standing

7 addressed by the appellants was going to be or what the

8 factual basis for standing was.

9                  We believe and respectfully assert it is

10 in the interest of justice for the board to consider this

11 matter.  And that at most, the board should reserve

12 decision on the motion since, as Ms. Meitner suggested,

13 the standing issues have to be established by the

14 appellants.  We will have questions for Ms. Swain on

15 precisely the subject matter of the motion, and we think

16 the more appropriate practice is for the board to simply

17 reserve decision on that issue until it hears the

18 testimony, and then it can decide standing on the merits.

19                  MS. MEITNER:  Thank you.

20                  MS. PETERSON:  Mr. Whetzel, this is

21 Karen Peterson.  I -- my understanding is what

22 Ms. Meitner said, is we're not voting on standing at this

23 point.  We're simply voting on the -- Friday's motion to

24 dismiss.  We still have the other issue of standing
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1 before us.  So we're not -- we're not -- we're not voting

2 on standing at this point, just on that particular

3 motion.

4                  MR. WHETZEL:  Then I would ask

5 clarification that the -- whatever decision is made on

6 the motion is made without prejudice to the State of

7 Delaware and the Fuji defenses and arguments on the

8 standing issue on the -- on its merits.

9                  MR. MALONEY:  This is Kevin.  So as I

10 understand it, we have a pending motion to deny the

11 motion to dismiss as untimely filed.  And I believe that

12 we have three votes in favor of that motion.

13                  MS. MEITNER:  Kevin, I --

14                  MR. MALONEY:  Could we carry on with

15 the -- with the voting?

16                  MS. MEITNER:  -- think it would be in

17 our best interest, just given the circumstances, to call

18 the vote from the initiation so that there's no question

19 that everyone voting had an opportunity to hear

20 Mr. Whetzel's response and to consider it.

21                  But, yes, I think it would be very

22 timely now to call the motion.

23                  MS. MOHAMMED:  Jamie?

24                  MR. WHITEHOUSE:  Aye.
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1                  MS. MOHAMMED:  Karen?

2                  MS. PETERSON:  Aye.

3                  MS. MOHAMMED:  Pamela?

4                  MS. MEITNER:  Aye.

5                  MS. MOHAMMED:  Jeffrey Draper?

6                  MR. DRAPER:  Aye.

7                  MS. MOHAMMED:  Robert Baker?

8                  MR. BAKER:  Aye.

9                  MS. MOHAMMED:  Richard Legatski?

10                  MR. LEGATSKI:  Aye.

11                  MR. MALONEY:  So let the record reflect

12 that the vote was 6 to 0 in favor of denying the motion

13 to dismiss as untimely filed.

14                  So at this point, I guess we could move

15 on to the motion to dismiss the appeal based on standing.

16 And I would -- I would suggest that the movant make the

17 presentation at this time.

18                  MS. SCOTT:  Mr. Maloney, this is Devera

19 Scott on behalf of DNREC.  I just wanted to introduce the

20 members of the DNREC team with me today, Jamison Tweedie,

21 who is also a deputy attorney general.  And Mr. Tweedie

22 will be making the motion today -- will be arguing the

23 motion to dismiss today.

24                  MR. MALONEY:  Thank you.
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1                  MS. SCOTT:  As a housekeeping, if the

2 case does proceed on the merits, DNREC does have -- will

3 raise a motion in limine regarding the appellants'

4 exhibits.  The issue about relevance of the exhibits was

5 raised in DNREC's memorandum of law that was submitted to

6 the board.

7                  So in terms of timing of when you would

8 prefer that DNREC make that motion, whether it's after

9 the board has heard and decided our motion to dismiss, I

10 just ask for your guidance on that procedure.

11                  MR. MALONEY:  I would suggest that it be

12 dealt with after the board makes its decision on the

13 motion to dismiss.

14                  MS. SCOTT:  Okay.

15                  MS. MEITNER:  I concur.  I think that it

16 may not -- it may not be relevant depending on much that

17 will happen during the initial part of the proceedings,

18 and so it would be appropriate to deal with -- deal with

19 it later in the proceedings.

20                  MS. SCOTT:  Okay.  Thank you for that

21 clarification, and I will turn the motion over to my

22 colleague, Mr. Tweedie.

23                  MR. TWEEDIE:  Good morning.  Thank you.

24 This is Jamison Tweedie, deputy attorney general and
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1 counsel on behalf of DNREC.

2                  Just in light of the prior motion and

3 vote we just took, I just wanted to make it clear that

4 DNREC's motion to dismiss, which was filed timely to the

5 extent there was a schedule, also sought to dismiss the

6 association for lack of standing.  As has been noted,

7 there was simply no allegations that would support

8 standing of any form to date.

9                  That's one of the things that makes this

10 quite odd to try to argue or address.  Appellants,

11 neither in their statement of appeal, nor in their

12 prehearing memorandum, have put forth any assertions, any

13 allegations that would establish standing of any form,

14 whether to the individual, Ms. Swain, or to the civic

15 association.  So in any case, we move to dismiss.  We

16 move to dismiss on standing for both the individual and

17 the organizational appellants.

18                  Because we are at a motion to dismiss

19 stage, the standard for a motion to dismiss is that it

20 does not litigate facts in dispute, rather it determines

21 whether appellants could have -- whether appellants have

22 stated a claim that could, if the facts are as they

23 present them, entitle them to relief.  Here, the

24 appellants have presented no allegations of fact related
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1 to standing.  Therefore, they cannot succeed in

2 established standing on the record that is before the

3 board right now.

4                  Even if they were to provide evidence,

5 then they would still need to substantiate their

6 allegations to survive standing.  So whether the board

7 were to treat this as a motion to dismiss, as it's

8 currently postured, or a motion for summary judgment, if

9 Ms. Swain had provided any evidence, in either case, the

10 appeal should be dismissed.  And in either case, the

11 consideration of facts relevant to the motion are limited

12 to those that are related to standing only, not to other

13 issues.

14                  Standing is a threshold question to

15 ensure the party who is pursuing the claim is, in fact,

16 entitled to mount the legal challenge.  That's Delaware

17 Supreme Court precedent, Dover Historical Society vs.

18 City of Dover Planning Commission, 838 A.2d 1103.  The

19 statutory right to appeal to the board provides that any

20 person aggrieved by a final decision of the Secretary of

21 the Department of Natural Resources and Environmental

22 Control, under either section 7005A or section 7014 of

23 the Coastal Zone Act, may appeal.  That's provided in 7

24 Delaware Code 7007B.  To have standing to appeal the
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1 order, as appellants are trying to do, the appellants

2 must have been aggrieved by the Secretary's action.

3                  In prior Supreme Court precedent in

4 Nichols vs. Coastal Zone Industrial Control Board, the

5 board -- the Court determined that the same standing

6 requirements for an appeal to this board -- the standing

7 requirements for an appeal to this board are the same as

8 to the appeal to the Environmental Appeals Board.  So

9 appellants, as the party invoking the jurisdiction of the

10 board, bears the burden of proving that they have

11 standing to pursue their claims.

12                  This includes demonstrating all three

13 parts of standing.  And those three parts are: one, that

14 the appellants have suffered an injury in fact that is

15 concrete and particularized; two, that appellants' injury

16 is fairly traceable to the challenged action of the

17 defendant, and also causally connected to the injury, the

18 injury is causally connected to the claim; and, three,

19 that the appellants' injury must be capable of being

20 remedied by the board.  Failure to meet any one of these

21 three components means that standing has not been met and

22 the action must be dismissed.

23                  So, here, in neither the statement of

24 appeal, nor in the appellants' prehearing memorandum, was
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1 any information provided of any sort to meet any of the

2 three required issues.  So at this point, on the record

3 before the board, the appeal must be dismissed.

4                  Appellant has, to the best we can

5 understand it, pursued two very distinct claims.  One

6 relates to the admissions of certain specific, what I'll

7 refer to as local pollutants, and the second relates to

8 the emission of carbon dioxide.  Whether there is

9 standing, and particularly where there is an injury in

10 fact, should be addressed separately for each of those

11 two claims.  Stated differently, an injury for one type

12 of claim does not by itself support standing to pursue a

13 different type of claim.  It's therefore appropriate to

14 evaluate each of them separately.

15                  This flows from, again, Dover Historical

16 Society vs. City of Dover, which details the need for a

17 causal connection between the injury and the conduct.

18 Therefore, a different claim needs to have an injury that

19 matches that claim.

20                  You can also see this in precedents such

21 as Lechliter vs. DNREC, which is 2015 Westlaw 9591587.

22 That's a Delaware Superior Court 2015 case --

23                  MS. MEITNER:  Mr. Tweedie, would you

24 spell Lechliter, please.
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1                  MR. TWEEDIE:  Yes.  L-E-C-H-L-I-T-E-R.

2                  MS. MEITNER:  Thank you.

3                  MR. TWEEDIE:  -- where the Court

4 examined claims and found standing existed for one claim,

5 but not for another, thus forcing the claims to ensure

6 that the injury is specific to the claim.

7                  MS. MEITNER:  Mr. Tweedie, I'm sorry,

8 but -- and the cite again?

9                  MR. TWEEDIE:  It is --

10                  MS. MEITNER:  The citation?

11                  MR. TWEEDIE:  -- 2015 Westlaw 9591587 at

12 star 10, and the date is December 31, 2015.  The Court

13 there stated "The injury complained of is not

14 sufficiently related to the statutory breaches to amount

15 for an injury in fact for standing purposes."  And that

16 decision was affirmed by the Delaware Supreme Court in

17 2016.  The cite for that is 2016 Westlaw 4437954.

18                  This principal exists in other areas of

19 Delaware law.  For example, in other contexts, Delaware

20 courts have reached the same conclusion where an injury

21 in fact for one issue does not establish standing for

22 others.  Therefore, finding standing for certain claims

23 and finding standing lacking for other claims.  For

24 example, Ritchie CT Opps vs. Huizenga Managers Fund, 2019
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1 Westlaw 2319284, and Martinez vs. GPB Capital Holdings,

2 LLC, 2020 Westlaw 3054001.  So appellants must

3 demonstrate standing for each of their claims.

4                  Turning to the three standards that must

5 be met to establish standing, turning first to the injury

6 in fact.  That requires that appellants must have

7 suffered an injury in fact, which is the invasion of a

8 legally protected interest within the zone of interests

9 sought to be protected or regulated by the statute.  And

10 that is, again, detailed in Ocean Port Industries.  I

11 think I may not have mentioned the cite for that one

12 before, which is 636 A.2d 892.

13                  And for the injury in fact portion of

14 the standing analysis, there are three subparts.  And,

15 again, each part must be met, and it's the burden on the

16 appellants to establish it.  If they fail to meet any of

17 the three parts, they have failed to establish an injury

18 in fact, and thus have failed to establish standing.  So

19 those three parts are the injury must be, one, concrete

20 and particularized; two, actual or imminent, not

21 conjectural or hypothetical; and, three, that the

22 appellants have an interest distinguishable from the

23 public at large or that they will realize a direct harm

24 from the challenged action.
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1                  And with respect to that third portion,

2 the courts have stated that "The plaintiff's injury and

3 the controversy must be distinguished from the interest

4 shared by other members of the class or the public in

5 general."  And that's from Food & Water Watch 2018

6 Westlaw 4062112, again, quoting the Dover Historical

7 Society case.

8                  So, again, each of these three parts of

9 this subpart of the three-part test must be met.  And in

10 the Nichols vs. Coastal Zone Industrial Control Board

11 case, the Court stated: "It seems clear that the intent

12 to the legislature was to limit standing to appeal to

13 those who are actually affected by the Secretary's

14 decisions," end quote.  And that's at 74 A.2d at 642.

15                  So first looking at the local

16 pollutants, there are no allegations of any form that

17 have been provided by appellants in either the statement

18 of appeal or in the prehearing brief that would establish

19 any standing, any injury in fact.  She has not provided

20 anything of that form, nor has the association.

21                  So appellants have failed to provide

22 allegations or evidence establishing a concrete and

23 particularized injury, and they have failed to establish

24 that whatever injury there is is actual or imminent.  And

Page 25

Veritext Legal Solutions
215-241-1000 ~ 610-434-8588 ~ 302-571-0510 ~ 202-803-8830



1 because they have not detailed any injury in the

2 slightest, they have not established that it is

3 distinguishable from others of the class or the public in

4 general.

5                  Similar to carbon dioxide, all of those

6 items are lacking because there are no allegations.  And

7 in particular, the requirement that the appellants'

8 injury be distinguished from the interests shared by

9 other members of the class or the public in general,

10 again, that's the Food & Water Watch case, would seem

11 very challenging, if not impossible for appellants to

12 meet.

13                  We, again, have no allegations, so we do

14 not know what appellants are claiming, but it is

15 nevertheless true that emissions of carbon dioxide are

16 undoubtedly related to concern over climate change, which

17 we all share, but which is something that we all face and

18 that the appellants do not and cannot show that they --

19 that their interest is distinguishable from other members

20 of the class or the public in general.

21                  And in the Ocean Port Industries case,

22 which may well be applicable here as well, the Court

23 stated, quote: "The mere allegation of a sincere interest

24 in an environmental problem is not sufficient to confer
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1 standing."  That's at 636 A.2d at 905.  So all of our

2 collective concern about climate change does not entitle

3 us to bring an appeal about carbon dioxide emissions

4 under the Coastal Zone Act.

5                  Turning to the second component of the

6 standing analysis, whether the injury is fairly traceable

7 to the action of the Secretary, namely the permit and the

8 order, again, we do not have any allegations that would

9 support that this portion of the standard has been met.

10 In fact, we have no allegations that would support

11 standing.  But if we did, it would have to show that the

12 injury is fairly traceable to the challenged action of

13 the defendant, and this would require differentiating any

14 injuries from other harms that may have caused -- or

15 other pollution sources.

16                  So, again, without any allegations,

17 we -- it's -- appellants cannot have met their burden.

18 But the requirements, and this is, again, from Dover

19 Historical Society, mandates that there must be a causal

20 connection between the injury and the conduct complained

21 of.  There must be a causal connection between the

22 injury, of which we have no allegations, and the

23 Secretary's order, and we have no allegations to draw

24 that causal connection.  We have no -- we have no
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1 allegations to draw that connection with regard to either

2 the local pollutants or the carbon dioxide.  And those,

3 as I said before, should be analyzed separately.

4                  In either case, the appellants have not

5 provided any allegations of standing that could meet the

6 second requirement of the standing analysis, an injury

7 traceable to the action of the Secretary.  And,

8 therefore, the appeal should be dismissed on this second

9 portion of the standing analysis, each of which has to be

10 met or the appeal must be dismissed.

11                  The third portion of the standing

12 analysis is whether the injury can be redressed by action

13 of the board.  Here, we don't have any allegations of any

14 injuries.  Therefore, we do not have any allegations that

15 indicate that those injuries could be redressed by action

16 of the board.  The appellants, to succeed here, must show

17 that it is likely the injury will be redressed by a

18 favorable decision.  That's from the Food & Water Watch

19 case.  This is thus a third and independent basis to

20 dismiss the appeal.

21                  As a result, we have a three-part

22 analysis, and the appellants have not established any of

23 those three elements.  Failure to establish any one of

24 them mandates dismissal, and so the department urges the
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1 board to dismiss the appeal.

2                  Turning to the civic association, in

3 addition to all of the elements we've just been through

4 and that are not met, an organization must also show that

5 the interests to be protected are germane to the

6 organization's purpose.  The claim asserted -- neither

7 the claim asserted, nor the relief requested requires

8 participation of individual members, and that the

9 organization members would otherwise have standing.

10                  The board has also now received the

11 motion from FujiFilm, which it has denied on timing

12 grounds, but I would urge the board to consider that

13 standing is a threshold issue, and that the burden is on

14 appellants.  It is not on Fuji or the State to prove that

15 standing does not exist.  It is on the appellants to show

16 that standing does exist.  In Delaware, for a corporate

17 entity to act, it must be in good standing.  And, here,

18 based on what Fuji has submitted, it is not.

19                  Separate and apart from that, neither --

20 appellants have not provided any allegations that would

21 support any of the three primary elements we've walked

22 through on standing, nor have they addressed -- have they

23 provided any allegations that would support the three

24 additional requirements for civic associations, namely
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1 that the interests are germane to the organization's

2 purpose; that neither the claim asserted, nor the relief

3 requested requires the participation of individual

4 members; and that the organization's members would

5 otherwise have standing.  And that -- if you would like

6 the case cite for that, that it is Delaware Autobahn vs.

7 DNREC, 2018 Westlaw 526594, Delaware Superior Court case.

8                  As none of these elements have been

9 alleged, let alone established, the appellants have not

10 met their burden as evaluated under a motion to dismiss

11 standing standard, and, therefore, standing has not been

12 established and the appeal should be dismissed.

13                  Thank you.

14                  MS. MEITNER:  Thank you, Mr. Tweedie.

15                  MR. MALONEY:  Does the board want to ask

16 questions, or do we have to hear from Professor Kristl

17 and then ask questions?

18                  MS. MEITNER:  I would prefer to hear

19 from Professor Kristl and then ask questions.

20                  MS. PETERSON:  I agree.

21                  MR. MALONEY:  Okay.  Then I suggest we

22 turn it over to Professor Kristl at this point.

23                  MR. KRISTL:  Okay, thank you.

24                  I think that Mr. Tweedie's presentation
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1 of the basic law of standing in terms of injury in fact

2 and fairly traceable and redressability, those kinds of

3 general statements of the law is certainly accurate

4 enough for our purposes.

5                  I think the problem with the motion, and

6 this is what I said in my response when the motion was

7 first brought, is that the motion is presuming some kind

8 of a procedural structure here that doesn't exist with

9 this board.  It presumes that we have pleadings that the

10 appellant is obligated to make statements in and that we

11 resolve all pleadings issues before we get to a hearing,

12 and then we have the hearing.  And that's not the way the

13 board is set up to act.

14                  Under the Coastal Zone Act, when an

15 appeal is filed, the board is required by statute and by

16 regulation to hold a hearing.  And at that hearing, the

17 appellant is entitled to present evidence.  And so the

18 structure here is we have to prove our case.  We intend

19 to do that.  And by -- and we do that by putting on

20 evidence.  Right?  So the idea that there is some magic

21 to us saying, Well, you know, Ms. Swain has injury in

22 fact and it's fairly traceable, and, you know, it's

23 redressable by position of the board, which according to

24 Mr. Tweedie, the board would have to accept as true, that
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1 seems to make it be kind of trivial, doesn't it, that we

2 have to jump through this sort of pleading hoop,

3 especially when we're dealing with a 60-day time frame in

4 which, from appeal to decision, this has to happen.

5                  The fact of the matter is that the

6 statute contemplates that the board will hear evidence,

7 and we intend -- Ms. Swain is here.  We intend to present

8 evidence.

9                  Now, I sort of hate to, you know, spoil

10 the surprise, but, look, here's what the evidence is

11 going to be.  I'll tell you right now.  Okay?

12 Ms. Swain's going to testify that she lives right near

13 this facility.  She's going to be exposed to the local

14 air pollutants, as Mr. Tweedie calls them.  Right?  She's

15 going to have health effects.  She's going to have

16 recreational effects, all of which support injury in

17 fact.  They're all fairly traceable to the challenged

18 action.

19                  Now, this is important because there

20 seems to be a point of some emphasis here.  What is the

21 challenged action at issue?  It's the issuance of the

22 permit.  Right?  Does the issuance of the permit create

23 some kind of injury?  If it does, then Ms. Swain has

24 standing and the civic association has standing to be
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1 able to argue why that issuance of the permit is somehow

2 illegal or improper, and that's what we intend to do.

3                  Ms. Swain's going to say, you know --

4 the testimony's going to establish that when we get to

5 the civic association.  What the evidence is going to

6 show is that Fuji has focused on the wrong corporate

7 entity.  There are -- there have been three corporate

8 versions of the civic association.  The one that Fuji

9 wants to focus on formed in 1986, dissolved, but there

10 have been two since then, and there is currently one now.

11 And so to the extent you need a corporate entity behind

12 it, there is one.

13                  But more importantly, and this is a

14 point that was raised earlier, the definition of "person"

15 in the statute itself includes individuals, groups of

16 individuals, corporations, all kinds of things.  And,

17 again, spoiler alert, the testimony's going to tell you

18 that the civic association is a group of individuals, so

19 corporate status doesn't matter because the civic

20 association itself can satisfy that definition of person.

21 And then all the other organizational elements will be

22 shown through Ms. Swain's testimony.

23                  I understand that we have the burden.

24 We have to -- we have to show you evidence that allows
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1 the board to say, Yes, Ms. Swain and the civic

2 association has standing.  We have that evidence.  We're

3 going to present it.

4                  I think what is best to do, and what

5 I -- what I requested in my response to DNREC's motion

6 was defer ruling on the motion.  Hear the evidence, and

7 then you can decide whether or not the appellants here

8 have standing.  But to decide it ahead of time because we

9 didn't put some magic talismanic words in our document,

10 or even in our brief because our brief isn't evidence,

11 right?  The board needs to hear evidence, and we will

12 present evidence, and that will help you to decide

13 whether or not we have standing.

14                  I think the motion ought to be deferred.

15 Hear the evidence, and then you can decide whether or not

16 we have standing, and that's what I think is the

17 appropriate response here.

18                  MR. TWEEDIE:  May I respond?

19                  MS. MEITNER:  One moment, please.

20 Before -- I will give Mr. -- well, I hope the board will

21 give Mr. Tweedie an opportunity to respond.

22                  But does any other party wish to comment

23 and say something not repetitive of that which has been

24 said?
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1                  MR. WHETZEL:  Ms. Meitner, Fuji simply

2 joins in the arguments presented by the State of Delaware

3 and has nothing to add at this time.

4                  MS. MEITNER:  Thank you.

5                  Mr. Tweedie?

6                  MR. TWEEDIE:  So I think Professor

7 Kristl acknowledged that my recitation of the law of

8 standing was correct, and then proceeded to effectively

9 suggest that you ignore it.  Standing is a threshold

10 issue.  That is clear Delaware law.  It was also the

11 clear understanding of the parties that standing will be

12 addressed first as part of this hearing.  I believe that

13 was discussed when we met previously.

14                  The appellants, for their own strategic

15 choices, chose not to include any allegations related to

16 standing in their statement of appeal, as you would

17 normally see in an Environmental Appeals Board

18 proceeding, or anything at all about standing in their

19 prehearing brief.

20                  I think Professor Kristl referred to

21 having to put evidence of standing in -- or allegations

22 of standing in as a trivial requirement, or words to that

23 effect.  That is not what Delaware law says.  Standing is

24 a threshold, basic fundamental issue that must be
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1 established before there is a right to proceed with a

2 claim.  And that is true in an appeal here, as it is in

3 virtually -- or not virtually -- as it is true in any

4 other lawsuit in Delaware.

5                  Mr. Kristl asserted that the appellant

6 lives nearby, will be exposed to emissions, I think he

7 said, and, therefore, would have health effects and will

8 have recreational impacts.  This is insufficient.  This

9 is exactly what the Delaware law on standing does not

10 accept.  The allegations must be -- of an injury must be

11 concrete and particularized.  They must be actual or

12 imminent, not conjectural or hypothetical, and they must

13 have an interest distinguishable from the public at

14 large.  Those allegations, even in their most basic

15 characterization by Professor Kristl, simply do not meet

16 that standard, and that standard must be met for an

17 appellant to have a right to proceed with an appeal.

18                  The -- to the extent the board would go

19 along with Mr. -- Professor Kristl's approach, one thing

20 it should not do is allow him to present all of his

21 evidence at once, and there -- and then somehow

22 retroactively address standing.  That is not what was

23 contemplated, and it is contrary to the basic premise

24 that standing is a threshold issue that should be
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1 evaluated by the board.

2                  So I would urge the board to dismiss on

3 the basis that the appellants have not provided any

4 allegations sufficient to support standing.  To the

5 extent the board goes along with Mr. -- Professor

6 Kristl's approach, it should limit the evidence to the

7 issue of standing and resolve it before moving on to

8 anything further.

9                  Thank you.

10                  MR. KRISTL:  May I respond?

11                  MS. MEITNER:  Gentlemen, I --

12                  MR. MALONEY:  This is Kevin.  I don't

13 know how the board members feel about it, my -- but I do

14 agree that -- I mean, it's clear that the law is clear

15 that it's a threshold issue.  When Mr. -- when Professor

16 Kristl said he's prepared to put on evidence, I mean, I

17 expected him to put on the evidence.

18                  So isn't that what the board members

19 want to hear, is the evidence necessary to establish

20 standing from Ms. Swain?

21                  MS. MEITNER:  Kevin, I may be mistaken,

22 but my understanding is that we have a motion before us

23 to dismiss.  And I completely agree with you in one

24 sense, and my inclination would be to defer ruling on the
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1 motion to dismiss for lack of standing until appellant

2 has had an opportunity to put on evidence of standing and

3 to recognize that that would be the only issue to be

4 addressed initially because it is a threshold -- a

5 threshold issue.

6                  I don't know if we need to discuss this

7 in great length.  I take notice of Professor Kristl's

8 comments that we were on a really short time frame, the

9 appeal form itself is, you know, a very basic form that

10 doesn't really go into standing.  I certainly recognize

11 Mr. Tweedie's arguments and his recitation of the law,

12 and I have no argument with that at this point.

13                  But I recommend that the board defer its

14 decision until the appellant has had an opportunity to

15 present evidence strictly to the matter of standing.

16                  MS. PETERSON:  Is that a motion?

17                  MS. MEITNER:  That's a motion.

18                  MS. PETERSON:  Then I'll second that.

19                  MS. MOHAMMED:  Jamie Whitehouse?

20                  MR. WHITEHOUSE:  Aye, for the reason

21 given.

22                  MS. MOHAMMED:  Jeffrey Draper?

23                  MR. DRAPER:  Aye.

24                  MS. MOHAMMED:  Robert Baker?
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1                  MR. BAKER:  Aye.

2                  MS. MOHAMMED:  Richard Legatski?

3                  MR. LEGATSKI:  Aye.

4                  MS. MEITNER:  Sascha, you may have cut

5 out on us.

6                  MS. MOHAMMED:  I'm sorry.  Richard

7 Legatski was the final board member.

8                  MS. MEITNER:  I --

9                  MS. PETERSON:  I haven't voted yet.

10                  MS. MEITNER:  -- would like to note my

11 vote.  Aye.

12                  MS. PETERSON:  And I'm an aye.

13                  MS. MOHAMMED:  I believe that's

14 everyone.

15                  MS. MEITNER:  So, Kevin, may we proceed?

16                  MR. MALONEY:  Yes.  I would recommend

17 that we proceed with Professor Kristl putting his best

18 foot forward in terms of the evidence to establish

19 standing.

20                  MR. KRISTL:  Okay.  If that's -- if

21 we're ready to go, then I certainly am ready, and I

22 believe Ms. Swain is ready as well.

23                  Before I ask that Ms. Swain be sworn in,

24 I do think, and I view this as a housekeeping matter
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1 because technically the stipulation that was entered into

2 by the parties did not actually stipulate to the

3 admission of the Joint Exhibits.  I think we ought to

4 move them into evidence just so that they're available.

5                  The only reason why I am moving them is

6 because, certainly, the application and some of the other

7 documents establish some of the facts that are necessary

8 for standing, so that's why I'm moving their admission

9 into evidence at this time.

10                  MS. MEITNER:  Is there any objection?

11                  Hearing none, the joint exhibits are

12 entered.

13                  MR. TWEEDIE:  Apologies.  Board, this is

14 Jamison Tweedie for DNREC.

15                  We do object.  My colleague, Devera

16 Scott, was going to handle our motion in limine, which we

17 had already referenced earlier.  I'll defer to Devera to

18 address this issue, but I wanted to make clear that we do

19 not --

20                  MR. KRISTL:  Well, wait.  I'm sorry.  I

21 have moved solely to joint exhibits.  I am not moving any

22 of the individual appellant exhibits, which I thought was

23 the objection.  But we all stipulated that no one has an

24 objection to the joint exhibits.
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1                  MR. TWEEDIE:  Okay.

2                  MR. KRISTL:  Is DNREC changing its

3 position, I guess, is the question I have?

4                  MR. TWEEDIE:  I may have misunderstood

5 what you were seeking.  And in any case, I will shut up

6 and defer to my colleague, Devera Scott, on this point.

7                  MS. SCOTT:  Okay.  Chairman Legatski,

8 members of the board, DNREC does not object to the joint

9 exhibits.  But to the extent that all of the exhibits,

10 including the contested exhibits, are going to be offered

11 into evidence here, then we would object.

12                  But since Mr. Kristl has clarified that

13 he's only seeking to introduce the joint exhibits, which

14 include DNREC's chronology, then we will defer our

15 arguments on the motion in limine until after this

16 portion of the proceedings has concluded.

17                  MR. WHETZEL:  Fuji has --

18                  MR. LEGATSKI:  All right.

19                  MR. WHETZEL:  Fuji has no objection to

20 admission of the joint exhibits at this time.

21                  MS. MEITNER:  Thank you.

22                  Hearing no objection, the joint exhibits

23 are admitted into evidence.

24                  (Eight documents were admitted as Joint
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1 Exhibits 1, 2, 3, 4, 5, 6, 7, and 8.)

2                  MR. KRISTL:  Thank you.

3                  Then at this time, the appellants call

4 Jeanette Swain.

5                  MR. WHETZEL:  Ms. Meitner, may I raise

6 another procedural housekeeping issue?

7                  I'm sorry to interrupt, Professor

8 Kristl.

9                  MR. KRISTL:  No, that's okay.

10                  MS. MEITNER:  I apologize, too,

11 Mr. Whetzel, but I suspect that your -- you should

12 address yourself to Chairman Legatski.  Occasionally, I

13 cannot help myself from jumping in in the interest of

14 moving things along because I know Mr. Legatski can't see

15 some of, you know -- what's going on, and it's much more

16 difficult in an audio situation.  But I recommend that

17 you address your comment to Chairman Legatski.

18                  MR. WHETZEL:  Understood.  And my

19 apologies.

20                  Chairman Legatski, I'd just like to

21 confirm on the record of the hearing that during the

22 prehearing conference, we raised the issue of Fuji

23 appearing in and participating as a party in this

24 proceeding.  There was no objection from the appellants,
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1 no objection from the State of Delaware.  So I'd simply

2 like to note for the record that Fuji has been -- my

3 understanding is Fuji has been granted leave to

4 participate and appear as a party in this proceeding.

5                  MR. LEGATSKI:  That's correct.

6                  MR. KRISTL:  Okay.  And with that, then,

7 again, appellants call Jeanette Swain.

8                  Carrie, I think --

9                  MS. SWAIN:  I'm here.

10                  MR. KRISTL:  Okay.  All right.

11                  Carrie, I think you have to swear the

12 witness in.

13                          -  -  -

14           JEANETTE W. SWAIN, having first been duly sworn

15 according to law, was examined and testified as follows:

16                  THE COURT REPORTER:  Thank you.

17                  MS. SWAIN:  Yes.

18                    DIRECT EXAMINATION

19 BY MR. KRISTL:

20       Q.   Thanks.  Good morning.  Would you state your

21 name for the record, please.

22       A.   Yes.  Jeanette Waller Swain.

23       Q.   And where do you currently reside?

24       A.   I live at 129 Stanley Lane in New Castle,

Page 43

Veritext Legal Solutions
215-241-1000 ~ 610-434-8588 ~ 302-571-0510 ~ 202-803-8830



SWAIN - direct

1 Delaware.

2       Q.   How long have you lived at 129 Stanley Lane?

3       A.   I purchased my home in March of 2017, and I

4 have lived here for four and a half years.

5       Q.   All right.  Are there any outdoor activities

6 you like to do at your home at 129 Stanley Lane?

7       A.   Yes.  One of my hobbies is gardening, so I

8 spend a lot of time outside in my backyard.  I also play

9 with my grandchildren and entertain friends in my

10 backyard.

11       Q.   Is your home part of a larger community or a

12 neighborhood?

13       A.   Yes.  It is part of Collins Park community

14 development.

15       Q.   Approximately how many homes are there in the

16 Collins Park community?

17       A.   There is approximately 700 homes in Collins

18 Park.

19       Q.   Can you tell us a little bit about the Collins

20 Park community?

21       A.   Yes.  Collins Park is a residential

22 development of working-class community that was built in

23 1948.  Most of the houses are one-story ranch Cape Cod

24 homes.  It is a racially diverse community that includes
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1 young families with children and babies and senior

2 people.  Collins Park residents walk their dogs, and push

3 babies in carriages, and children play outside.  There is

4 also a community park for residents located on Riverview

5 Drive where children play less than a half mile from the

6 Fuji facility.

7       Q.   All right.

8                  MR. KRISTL:  Sascha, I'm going to want,

9 if it's possible, to share my screen because I want to

10 show an image.  Can you make that available for me?

11                  MS. MOHAMMED:  Sure.  Hold on one

12 moment.

13                  MR. KRISTL:  Okay.

14                  MS. MOHAMMED:  Okay.  It's done.

15                  MR. KRISTL:  Great.  Let me call this

16 up.

17 BY MR. KRISTL:

18       Q.   I want to direct your attention to what

19 appears to be a Google Earth image that was submitted by

20 FujiFilm as attachment B in its application for the

21 Coastal Zone Act permit at issue in this appeal.  The

22 attachment B image has a box pointing to the FujiFilm

23 Imaging Colorants facility at 233 Cherry Lane, New

24 Castle.  Do you see that?
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1       A.   Yes, I do.

2       Q.   All right.  In this attachment B from the

3 FujiFilm application, can you identify the small boxes

4 that are on the left-hand side of the image?

5       A.   Yes, I see it.

6       Q.   And what is that?

7       A.   Oh, that's Collins Park community.

8       Q.   Approximately how far is your house from the

9 FujiFilm plant?

10       A.   My house is located less than a mile away and

11 is approximately a five-minute walk to or from the

12 FujiFilm plant facility.

13       Q.   Is it fair to say that your house is one of

14 the closest houses in Collins Park to the FujiFilm

15 facility on Cherry Lane?

16       A.   Yes.  I would say that is a fair statement,

17 along with other homes that are even closer than my house

18 to the FujiFilm facility.  For example, 102 Riverview

19 Drive is closer than my house.

20       Q.   Now, do you have occasion to go down Cherry

21 Lane and get even closer to the FujiFilm facility than

22 your house?

23       A.   Yes, I do.  I go to the LabCorp office at 212

24 Cherry Lane for tests on a regular basis that is located
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1 across the street from the FujiFilm facility.

2       Q.   Now, do you --

3                  MS. MEITNER:  Excuse me, Mr. Kristl.

4 BY MR. KRISTL:

5       Q.   -- have any respiratory medical conditions?

6                  MS. MEITNER:  Excuse me, Mr. Kristl.

7                  MR. KRISTL:  Yes.

8                  MS. MEITNER:  I wonder, are -- I don't

9 know if you have the capability, but could you point to

10 the appellant's house?

11                  MR. KRISTL:  I might be able to, but I

12 would need the -- need Ms. Swain's assistance.  This --

13 I'm pointing right now.  You can see that there is a sort

14 of crosshair that is my cursor, and my cursor is

15 currently moving along a street.  And you can see in this

16 image, Stanley Lane is the street, so here is Stanley

17 Lane going up.

18 BY MR. KRISTL:

19       Q.   And, Jeanette, how many houses in from

20 Riverview Drive is your house?

21       A.   Oh, I'm going to say about maybe eight.

22       Q.   Okay.  So for --

23       A.   I'm just the -- about right there.  About

24 right there.
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1       Q.   All right.  Okay.

2                  MR. KRISTL:  Does that satisfy you,

3 Ms. Meitner?

4                  MS. MEITNER:  Yeah.  Thank you.

5                  MR. KRISTL:  Okay.

6                  MS. MEITNER:  I recognize this is very

7 difficult, but thank you for giving us that insight.

8                  MR. KRISTL:  Sure.  Okay.

9 BY MR. KRISTL:

10       Q.   Ms. Swain, do you have any respiratory medical

11 conditions?

12       A.   Yes.  I have been diagnosed with chronic

13 bronchitis and asthma, for which I use an inhaler on a

14 daily basis.

15       Q.   Are you concerned that the FujiFilm emissions

16 from the proposed operation under the Coastal Zone Act

17 Permit might worsen your respiratory conditions?

18       A.   Yes, I am concerned.  And I'm not happy about

19 that because of my health condition -- make it worse, and

20 the types of chemicals are very -- extremely high in

21 percentages for each chemical that's going to be released

22 from the new Fuji plant.  So, yes, I am very concerned.

23       Q.   All right.  Can you explain that for us a

24 little bit more why you're concerned?
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1       A.   Yes.  It is my health experience that

2 breathing in air from chemicals aggravate my lung

3 condition.  According to Fuji's application, particulate

4 matter will be increased by 1,526 percent, and it's a

5 type of pollutant that affects my lungs.  For example,

6 sulfur dioxide is a fossil fuel according to the EPA's

7 website that can affect both health and the environment.

8 Per the EPA, and I'm quoting: "Short-term exposure to

9 sulfur dioxide can harm the human respiratory system and

10 make breathing difficult for people with asthma.

11 Particularly, children are sensitive to these effects of

12 sulfur dioxide," end of quote.  So sulfur dioxide will be

13 increased 1,526 percent also over what is already being

14 released at the Fuji facility.

15       Q.   All right.  Because of your concerns, will you

16 spend less time outside in your backyard gardening if the

17 FujiFilm plant goes forward under the permit?

18       A.   Yes.  I will have to spend less time outside

19 knowing about the chemical increase and the, you know --

20 for a lot of harmful pollutants in the air that are --

21 that are harmful to humans.  So I'm human, so, you know,

22 yeah, I'm going to have to spend less time outside.

23       Q.   Will your enjoyment of your gardening hobby

24 change if the FujiFilm L44 plant goes forward under this
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1 Coastal Zone Act Permit?

2       A.   Yes.  My gardening and backyard enjoyment will

3 be decreased because I will be worried about being

4 outside, exposed to, and breathing air that contains a

5 lot more harmful chemicals.

6       Q.   Now, does the wind ever blow in the direction

7 from the FujiFilm plant to your house?

8       A.   Yes, it does.  The wind blows in all

9 directions depending on the weather due to the wide open

10 spaces and the close proximity to Collins Park where I

11 live.

12       Q.   Does it blow in the direction from the

13 FujiFilm plant towards your house on a regular basis?

14       A.   Yes, it does because the Route 9 corridor,

15 where Collins Park and the FujiFilm plant are located, is

16 a windy area.  The winds blow almost every day.

17       Q.   And if the wind blows from FujiFilm's facility

18 towards your house, would it also be blowing towards the

19 other houses in the Collins Park community?

20       A.   Yes, it would.

21       Q.   All right.  Let's talk a little bit about the

22 Collins Park Civic Association.  All right.

23                  First, are you an officer of the civic

24 association?
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1       A.   Yes.  I'm a member and currently president of

2 Collins Park Civic Association.

3       Q.   What is the civic association's purpose?

4       A.   The Collins Park Civic Association exists to

5 protect and improve the quality of life for Collins Park

6 residents.

7       Q.   Now, the Collins Park Civic Association is an

8 appellant in this appeal along with you.  Why did the

9 civic association become a party?

10       A.   Because the Collins Park community is already

11 exposed to and burdened with air pollutants from the

12 FujiFilm's current operation.  The new plant will add

13 1,526 percent more for eight out of ten pollutants listed

14 in the FujiFilm permit application.  For this reason, the

15 civic association views the appeal as a way to protect

16 community residents' health from increased air pollution.

17       Q.   Does the civic association share your concerns

18 about the effects of the increases in air emissions under

19 the permit at issue in this appeal?

20       A.   Yes, it does.

21       Q.   Now, there is this issue that has been raised

22 about the existence of the civic association, so let's

23 talk about it.  Let's see if we can clear it up.

24                  Are you aware of the history of the
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1 civic association?

2       A.   Yes.  As the president of the current civic

3 association, I am aware of some of its history.

4       Q.   Can you describe for us the history of the

5 civic association's existence as you know it?

6       A.   Yes.  The old civic association was formed as

7 a corporation on October 1, 2009, and was dissolved

8 December 5, 2017, by Andrea Muller, the old president and

9 director who moved out of Collins Park to Wilmington.  I

10 don't think that Collins Park residents knew about her

11 move or the dissolution of that civic association.

12                  When I moved to Collins Park in

13 March 2017, I did not know anything about Collins Park or

14 the Route 9 corridor.  Not knowing about the area made me

15 want to know -- want to find out what was going on in the

16 community.  I heard -- I heard about and attended a 16th

17 District All Civics Association meeting to learn more.

18                  At this meeting, I asked people why

19 Collins Park was not represented in the group of All

20 Civics Association.  I was told that Collins Park is not

21 in the 16th district, although it is located next to

22 areas that are in the 16th district.  I was also told

23 that Collins Park was in the 17th district for voting

24 purposes.  This was confusing to me, so I started asking
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1 more questions and working with New Castle County elected

2 officials and the 17th district state representative,

3 Melissa Minor-Brown, who found out for me that the old

4 Collins Park Civic Association had been dissolved.

5                  Shortly thereafter, I saw a post on the

6 community website, called nextdoor.com, about an upcoming

7 Collins Park community meeting at Kimberly Lake's house,

8 who is also a resident of Collins Park.  The purpose of

9 her meeting was to bring residents together to discuss

10 community issues and concerns.  I was excited, so I

11 contacted Kimberly Lake about attending the meeting and

12 met with her and ten other residents at her home.

13                  The residents who attended all voiced

14 their concerns and agreed to work together to help

15 distribute fliers about having another meeting.  So I

16 organized the meeting and invited New Castle County

17 officials to come answer residents' questions and address

18 community issues.  Kimberly and I made fliers and

19 resident volunteers distributed them in the community.

20                  The meeting was held on October 19,

21 2019, at 6:30 p.m. in the Route 9 Public Library and

22 Innovation Center located at 3022 New Castle Avenue in

23 New Castle.  At the meeting, approximately 32 residents

24 attended that meeting along with the 17th district
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1 representative, Melissa Minor-Brown, Kenneth Dunn for the

2 New Castle County Constituent Services, Police Officer

3 Anthony Pierce of Community Services Unit, Matt Meyers,

4 New Castle County Executive, Colonel Vaughn Bond, the New

5 Castle -- I mean, the New Castle County Chief of Police,

6 Bill Swiatek, Route 9 Monitoring Committee Chair, and

7 Carlos Depres, Community Development Specialist, who

8 facilitated the meeting in English and Spanish for those

9 in attendance who did not speak English.  This meeting

10 was pivotal for the beginning of the new Collins Park

11 Civic Association II.

12                  Soon after that meeting, Collins Park

13 Civic Association II, Incorporated, was formed and filed

14 with the State under file number 7857170, and its

15 franchise taxes are paid and in good standing.  The

16 current board of the Collins Park Civic Association II,

17 Incorporated, decided not to try and revive the old

18 Collins Park Civic Association corporation that owed back

19 taxes.  It made more sense to start fresh with a new name

20 and a new filing, so we did.

21                  Since this filing, the new Collins Park

22 Civic Association II has held two annual community

23 cleanup events, one in October of 2019 and one in October

24 of 2020.  And going forward, you know, we may have a
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1 third next month in October.

2       Q.   Okay.  Now, there's been some discussion about

3 this corporate entity --

4                  MS. MEITNER:  Excuse me, Mr. Kristl.

5                  MR. KRISTL:  Yes.

6                  MS. MEITNER:  A point of clarification.

7                  Ms. Swain, what is the name of the new

8 civic association?

9                  MS. SWAIN:  It is Collins Park Civic

10 Association II, Incorporated -- Inc.

11                  MS. MEITNER:  Is that --

12                  MS. SWAIN:  I mean --

13                  MS. MEITNER:  Is that "two" a Roman

14 numeral or a --

15                  MS. SWAIN:  It's Roman numeral.  It's

16 Roman numeral.

17                  MS. MEITNER:  It is Roman numeral.

18                  MS. SWAIN:  Yes, it is.

19                  MS. MEITNER:  Okay.  Thank you very

20 much.

21 BY MR. KRISTL:

22       Q.   Okay.  Now, there's been some discussion about

23 a 1986 version of a Collins Park Civic Association

24 corporate entity.  Do you know anything about that 1986
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1 version?

2       A.   No, I don't know anything about that.  Andrea

3 Muller would have come after that entity, and then our

4 new version came after that.  So I don't know anything

5 about that.

6       Q.   Okay.  Now you said you incorporated as

7 Collins Park Civic Association II, Incorporated.  Do you

8 call yourselves by that formal corporate name?

9       A.   No.  We just go by Collins Park Civic

10 Association.

11       Q.   And when you refer to the Collins Park Civic

12 Association are you referring to an old version or the

13 current version?

14       A.   The current version.

15       Q.   Okay.  Now, is the current Collins Park Civic

16 Association a group of individuals working together?

17       A.   Yes.  We function like any other civic

18 association in the area.  You know, we work to protect

19 and improve the quality of life for residents in the

20 Collins Park community.

21       Q.   And when this appeal was filed, was it filed

22 on behalf of the old version of the civic association or

23 the current version, of which you are the president?

24       A.   No.  The current version, of course.
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1       Q.   That's all the questions I have at this time.

2 Thank you for testifying.

3       A.   You're welcome.

4                  MS. SCOTT:  Good morning.  This is

5 Devera Scott on behalf of the Department of Natural

6 Resources.  I just wanted to make a point of -- or raise

7 a procedural issue.

8                  Not having cross-examined, or even done

9 direct testimony of a witness in this virtual realm --

10 I've certainly argued motions, legal issues, but I just

11 wanted to note that there are technologies, email, Teams,

12 in which the parties, you know, can confer, like, in

13 realtime with their clients, and certainly DNREC has that

14 capability too.

15                  So I will just assert that if this

16 matter goes to the merits and we are, you know,

17 presenting one witness, that we will not be using any

18 technology during the testimony of the DNREC witness that

19 would be considered, like, conferring with, you know, a

20 client or a witness during the procedure.  So...

21                  MR. KRISTL:  And, you know, that's a

22 fair point that Ms. Scott raises, and I will certainly

23 state, and Ms. Swain can verify while she's under oath,

24 that no such communications took place during Ms. Swain's
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1 testimony either.

2                  MS. SCOTT:  And I'm not -- I'm not --

3                  MR. KRISTL:  No, that's a good idea.

4                  MS. SCOTT:  -- suggesting that you were,

5 Mr. Kristl, it just occurred to me.

6                  MR. KRISTL:  It's a good idea to make

7 that clear.  I hear you.

8                  MS. SCOTT:  Technology is great and

9 Mr. Tweedie and I can use Teams to chat back and forth,

10 but I just thought I would raise that since I -- again, I

11 have not participated in a proceeding where there were

12 witnesses that were being virtually examined.  All right.

13 Thank you.

14                    CROSS-EXAMINATION

15 BY MS. SCOTT:

16       Q.   Good morning, Ms. Swain.

17       A.   Good morning.

18       Q.   Good morning.  Again, my name is Devera Scott,

19 and I am one of the deputy attorney generals that is --

20 deputy attorneys general that is representing DNREC here.

21       A.   Uh-huh.

22       Q.   You testified that you moved to Collins Park

23 in 2017; is that correct?

24       A.   That is correct.
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1       Q.   And at the time that you moved to Collins

2 Park, were you aware that Collins Park was in the

3 proximity of an industrial park?

4       A.   Absolutely not.  I lived in the city of

5 Wilmington 25 years before moving here, making a short

6 stop and stay in Bucks County, Pennsylvania.  So I came

7 directly from Bucks County, Pennsylvania back to

8 Delaware, had never lived in this area before, so I knew

9 absolutely nothing about this area.

10       Q.   And you testified that you frequently go to

11 the LabCorp in the area that is across from FujiFilm; is

12 that correct?

13       A.   That is correct.  I sometimes walk because

14 it's so close.

15       Q.   Okay.  So you walk.  In 2017, were you using

16 that LabCorp that was across from FujiFilm?

17       A.   Yeah, I think I did use it a couple of times

18 there, uh-huh.

19       Q.   So you were aware that FujiFilm was in the

20 area when you walked to LabCorp or you drove to LabCorp?

21       A.   Well, I saw the building, but I really didn't

22 pay any attention to what it was because I had no reason

23 to, you know, know anything about Fuji or, you know -- or

24 what they did inside.  So it's kind of like I saw it, but
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1 I didn't see it.

2       Q.   Okay.  Have you ever participated in any other

3 proceedings related to another facility in the area?

4       A.   I'm sorry.  Could you repeat that?

5       Q.   I'm sorry.  That was -- that was a bit of a

6 confusing question.

7                  Have you ever offered public comment in

8 an application or any other activity that a facility in

9 the area has been engaged in?

10       A.   Application?

11       Q.   Well, how --

12       A.   I'm not -- I'm not getting your question.

13       Q.   Okay.  Yeah.  I'm not asking you very well.  I

14 apologize.

15                  How did you become aware of the FujiFilm

16 Coastal Zone Permit application?

17       A.   A friend told me about it.

18       Q.   Okay.  And did you participate at the public

19 hearing?

20       A.   No.  Because I didn't learn about it until

21 after the public hearing.  I mean, it's not something

22 that was widely publicized, so I didn't know anything

23 about it, and someone told me about it afterwards.

24       Q.   Okay.  Okay.  And in the -- in the -- in the
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1 filings, the filings indicate that you do not oppose

2 Fuji's proposed project; is that correct?

3       A.   What I oppose to is the increase of all of the

4 chemicals.  I mean, Fuji has the right to do whatever

5 they want to do, but I don't think they have the right to

6 do it around a community where you have, you know, like,

7 700 homes and you have children and babies.  And, you

8 know, to be releasing, you know, all those harmful

9 chemicals without the -- addressing the harmful effects

10 to humans.  I object to that.  I mean, you know, Fuji can

11 do whatever they want to do as long as, you know, they're

12 not polluting the community and causing harm to human

13 health.  I object to that.

14       Q.   And are you familiar with Fuji's application?

15       A.   I am.  I have it right in front of me, but I

16 didn't get it until late.  I have a copy of it right

17 here.

18       Q.   Okay.  And are you familiar --

19       A.   Someone sent that to me.

20       Q.   I'm sorry.  Oh.

21       A.   I said I --

22       Q.   Okay.  Who sent it to you?

23       A.   -- have it right here.

24       Q.   Okay.  Okay.  And are you familiar with Fuji's
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1 offset proposal?

2       A.   Yeah, I am familiar with it.

3       Q.   Okay.  So you said that you oppose the

4 pollutants that will be emitted by this proposed project;

5 is that correct?

6       A.   Yeah, I should be.  It's going to be a lot of

7 emissions over what is already being emitted by

8 1,526 percent, according to their application, times 8 --

9       Q.   Okay.

10       A.   -- for harmful chemicals.

11       Q.   Okay.  So you don't oppose the offset proposal

12 that will offset the VOCs, the volatile organic

13 compounds, or the -- they call it NOx, nitrogen dioxide?

14       A.   I oppose the offset because it doesn't do

15 anything to eliminate pollution in the air that is going

16 to harm humans and myself in particular.  I think the

17 offset doesn't make sense.  You can't offset by buying

18 something without actually eliminating the emissions

19 that's in the air.  It doesn't make sense.  So, yeah, I'm

20 opposed to that, the offset.  It doesn't make sense.

21       Q.   And the other argument in the appellants'

22 papers is an objection to the carbon dioxide that will be

23 emitted from the plant; is that correct?

24       A.   Yeah.  It was one of the listed of -- it's one

Page 62

Veritext Legal Solutions
215-241-1000 ~ 610-434-8588 ~ 302-571-0510 ~ 202-803-8830



SWAIN - cross

1 of the listed chemicals, so I'm opposed to that, and as

2 well as the nitrogen oxide, as well as the lead, as well

3 as the particulate matter, as well as the -- and

4 particularly the sulfur dioxide that, you know, increase

5 the risk of lung cancer, and that the EPA, according to

6 their website, says it's harmful for humans with -- to

7 breathe for a short period of time.

8       Q.   Do you have any knowledge what level those

9 pollutants will be at -- will be the source of the

10 emissions?

11       A.   Look, all I had to go by is what is on this

12 table.  It says, for instance, nitrogen oxide, NOx, is

13 going to be increased 371 percent.  And I'm looking at

14 the application now.  Carbon monoxide is going to be

15 increased 1,525 percent.  Carbon dioxide is going to be

16 increased 1,526 percent.  Lead is going to be increased

17 1,526 percent.  Nitrogen oxide is going to be -- is going

18 to increase 448 percent.  Particulate matter is going to

19 be increased 1,526 percent.  Sulfur dioxide is going to

20 be increased 1,526 percent.  And methane is going to be

21 increased 1,526 percent.  And volatile organic compound

22 is going to be increased 1,526 percent.  I'm looking at

23 the application.

24       Q.   Uh-huh.  Do you have any information as to
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1 whether those pollutants are at a level that would impact

2 human health?

3       A.   Well, according to the EPA.

4       Q.   Apologies --

5       A.   There are -- there are -- there are -- I'm not

6 a scientist, so I have to rely on information that's

7 already out there.  And what's already out there says

8 that "The EPA's National Ambient Air Quality," and I'm

9 quoting, "Standards for sulfur dioxide are designed to

10 protect against exposure to the entire group of sulfur

11 oxides."  And it is harmful to both health and the

12 environment.

13       Q.   Okay.  So --

14       A.   I'm not a scientist, so I have to rely on the

15 information that's out there, and I think the EPA is a

16 reliable resource.

17       Q.   I understand that you're not a scientist.  Do

18 you understand the offset proposal?  You've testified

19 that, just as a general matter, you do not -- you're in

20 support of --

21       A.   I understand, and correct me if I'm wrong, but

22 I understand that Fuji's proposal for the offset is to

23 buy credits from the small business.  Now, Fuji is a big

24 corporation, multinational.  They want to buy credits
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1 that was earned from a small business bank to offset

2 hazardous harmful pollutants.  That's my understanding.

3       Q.   Ms. Swain, have you ever participated in

4 another DNREC public hearing?

5       A.   No, no, huh-uh.  This is my first.

6       Q.   Okay.  And you weren't involved in the

7 Environmental Appeals Board -- I'm sorry?

8       A.   When you say "participate," what do you mean?

9 Listen in, or being someone who is testifying?  What do

10 you mean?

11       Q.   Attend, attend a hearing, attend a public

12 information session, submit written comments.

13       A.   Oh, yes, I do that because I am the president

14 of Collins Park, and I also serve on, you know, other

15 communities -- I mean, committees like Route 9 Monitoring

16 Committee.  And we have a subcommittee, a health -- we

17 have a Health Committee.  So, you know, I hear things.  I

18 hear things.

19       Q.   Okay.  And what were those other DNREC

20 hearings or public meetings that you attended?

21                  MR. KRISTL:  I'm going to object to the

22 relevance of this line of questioning.

23                  MS. SWAIN:  Yeah.  I'm really not

24 understanding, you know, a lot of the questions that
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1 you're putting to me here because, like I said, I'm not a

2 scientist.  I'm a layperson and a resident of Collins

3 Park.

4                  MS. SCOTT:  Okay.  And there is an

5 objection stated.

6                  And, Chair Legatski, the relevance here

7 is that Ms. Swain has testified that she opposes the

8 offset proposal just generally.  She stated that she's

9 not a scientist.  She didn't offer any comments here at

10 this facility.  She's also testified that when she moved

11 in, she wasn't aware that she was moving next to an

12 industrial park.

13                  However, if she has testified about some

14 other activities in the area, for example, there is a

15 Croda site nearby, I think that's fair because she has

16 stated that she was not aware of, you know, any other

17 industry in the area.

18                  MS. SWAIN:  Well, all of this is recent,

19 you know.  My involvement is very recent because I've

20 only lived here since 2017.

21                  MR. KRISTL:  Yeah.  Hang on, Jeanette.

22                  The issue, though, is how is this

23 relevant to her standing as to this particular appeal?

24 And the fact that she may or may not have participated in
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1 some public workshop about Croda or something else

2 doesn't go to that issue.  So that's why I'm -- that's

3 why I'm objecting on relevance.

4                  MS. SCOTT:  Chair Legatski, the elements

5 to establish standing are that Ms. Swain has to allege an

6 injury in fact, a concrete particular injury, and not --

7 an actual or imminent injury, not something that's

8 conjecture or hypothetical.  The fact that Ms. Swain

9 enjoys gardening in her backyard does not establish her

10 injury per se that may be related to whether, you know --

11 an injury, if she could establish one, would be fairly

12 traceable to Fuji.  But, I mean, she's testified that she

13 wasn't aware.

14                  So traceable is the other issue.  Is it

15 fairly traceable?  At this point, we have an application

16 from Fuji that, you know, has an offset proposal for the

17 pollutants that are going to be emitted.  However, there

18 are other facilities in the area.  And in order to

19 establish standing here, Ms. Swain would have to

20 establish how would some injury in fact, which has not

21 been established yet, be traceable to Fuji and not, say,

22 one of the other facilities in the industrial park, such

23 as Croda or any other industry.  Or the Port of

24 Wilmington is also in the footprint of that area.  So
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1 that is the relevance of the question.

2                  MR. MALONEY:  Richard?

3                  MS. MEITNER:  Chairman Legatski, are you

4 still with us?

5                  MS. MOHAMMED:  We may have lost

6 Mr. Legatski.  Hold on one moment.

7                  Richard, are you there?

8                  MR. LEGATSKI:  Yes.  Can you hear me?

9                  MS. MOHAMMED:  Okay.  Yes.

10                  MR. LEGATSKI:  My signal is very weak

11 for some reason, but I am here.

12                  MS. MEITNER:  Chairman Legatski, did you

13 hear the last discussion about the objection to a

14 question by Ms. Scott?

15                  MR. LEGATSKI:  I did hear it, yes.

16                  MS. MEITNER:  And they're looking for a

17 ruling.

18                  MR. LEGATSKI:  I'm -- I think I heard it

19 all, I'm not sure, but I understand the objection being

20 based on essentially a speculative nature of exactly what

21 emissions do or might come from the -- from the Fuji

22 plant as distinct from other facilities nearby.  And if

23 it is -- to me, in my mind, if it is, in fact,

24 established that there's no clear boundary line between
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1 what comes from the Fuji facility or what may come from

2 it versus other facilities, I think that does raise yet

3 another question about the relevance of the information

4 about the Fuji facility and about standing based on it.

5                  MR. KRISTL:  All right.  But the -- but

6 my objection --

7                  MR. LEGATSKI:  Does that make sense?

8                  MR. KRISTL:  Well, but my objection is,

9 the question was about has she attended hearings or

10 workshops about other facilities.  That's not about what

11 is coming from Croda.  And I think it's kind of

12 interesting, frankly, that DNREC takes the position that,

13 well, that's okay.  You'll get poisoned by Croda instead

14 of Fuji.

15                  MS. SCOTT:  Objection.

16                  MR. KRISTL:  Look, the point is simply

17 this.  It's about attending other hearings.  That doesn't

18 go to the issue of what is or isn't being emitted out of

19 Fuji or out of any other facility.

20                  MS. MEITNER:  Chairman, may I suggest --

21 this is Pam Meitner -- that the question was extremely

22 broad and, therefore, somewhat difficult for the witness

23 to answer, and that we would note the objection and ask

24 Ms. Devera or Ms. Scott to rephrase the question to
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1 specific -- to industries in the area, and just narrow

2 the question so it's a little easier for the witness to

3 respond.  That's my suggestion.

4                  MR. LEGATSKI:  Do any of the other board

5 members have any problem with that suggestion?

6                  MR. WHITEHOUSE:  No, I agree.  This is

7 Jamie Whitehouse.  That's a good suggestion.

8                  MS. PETERSON:  I agree.

9                  MR. DRAPER:  I agree as well.

10                  THE COURT REPORTER:  Could I get the

11 name of the person who just agreed, the last gentleman.

12                  MR. DRAPER:  I'm sorry.  Jeff Draper.

13                  THE COURT REPORTER:  Thank you.

14                  MR. BAKER:  I also agree to that.

15                  MR. LEGATSKI:  It sounds to me like it

16 may -- sorry.  Is that five votes in favor?

17                  MS. MEITNER:  I think so.  And,

18 obviously, I vote in favor.

19                  MR. LEGATSKI:  Then I'd suggest that the

20 question needs to be either rephrased or withdrawn.

21                  MS. SCOTT:  Thank you, Chair Legatski,

22 and members of the board.  I will rephrase my question.

23 BY MS. SCOTT:

24       Q.   Ms. Swain, we can -- let's go back a little
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1 bit.  You testified that you object to the pollutants.

2                  Are you aware which pollutants

3 specifically you're concerned about?

4                  And I will direct the board to -- let's

5 see.  It looks like Joint Exhibit 7 has a copy of the

6 impacts.  Or perhaps it's preferable for us to look at

7 the actual application.

8                  But, again, I'll just ask, Ms. Swain,

9 what specific pollutants are you concerned about?

10       A.   Well, I'm concerned about all of them.

11       Q.   Okay.  Can you identify which pollutants

12 you're specifically concerned about?

13       A.   Yes.  I've already done that.  I'm

14 particularly concerned about the sulfur dioxide because

15 it, you know, directly ties to the respiratory system.

16 It causes harm to the respiratory system according the

17 EPA, so that is, you know, something that's very

18 particular.  But I think that I have to say that I am

19 really worried about all of them, but that one the most

20 because, you know, even short-term breathing, you know,

21 does affect the respiratory system.  So...

22       Q.   And you testified that you're not a scientist,

23 correct?

24       A.   No, I'm not, but I can read.
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1       Q.   Okay.  And why are you concerned about all of

2 the others?

3       A.   Because a lot of these -- well, they're all

4 toxic so that's the number one concern.  Some of them are

5 downright poisonous, like carbon monoxide.  And the real

6 alarming thing is that a lot of these cannot be smelled,

7 you can't see it in the air, they're virtually invisible,

8 and there's no smell.

9       Q.   And what injuries could there be from these

10 other pollutants?

11       A.   Injury to my respiratory system.

12       Q.   From all of them?

13       A.   Yeah.  Together, when you think about the

14 combination, it's like a cocktail in the air.  You have

15 everything mixed in together.

16       Q.   Okay.  Now, are you aware that the sulfur

17 dioxide is -- there is a proposal to offset the sulfur

18 dioxide?

19       A.   There's no such thing as offsetting it.

20       Q.   Okay.  How could carbon dioxide injure your

21 respiratory system?

22       A.   Well, you know it's a, you know -- if you

23 breathe carbon monoxide, you die, you know, so that's my

24 understanding of it.  Like I said, I'm not a scientist,
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1 but I do know that everybody knows carbon monoxide can

2 kill you.

3       Q.   I'm not -- I'm sorry.  I'm not -- yeah.  Not

4 carbon monoxide, carbon dioxide, which is one of the

5 specific -- of the two claims in the notice of appeal,

6 there is an argument about the offset proposal, but

7 there's a specific allegation about carbon dioxide.

8       A.   Oh, okay.  Yeah, I see that.  I see that now.

9 I see that.

10       Q.   Yes.

11       A.   Uh-huh.

12       Q.   So how could carbon dioxide injure your

13 respiratory system?

14       A.   Well, again, this is an odorless type of

15 chemical.  And what I know about carbon dioxide is that

16 it's odorless.  It is one and a half times heavier than

17 the air, so it's powerful.  It can, you know -- by one

18 and a half times.  That's what I know about it.  And how

19 do I know that?  Because I can read scientific

20 information that's already been out there.  I'm just a

21 layperson, but, like I said, I can read.

22       Q.   And what -- and I know you're a layperson, and

23 you've stated that.  What -- do you have any evidence to

24 show that the emissions would be at a level that would
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1 harm you?

2       A.   No.  That's something for, you know, you guys

3 to determine.  You know, there are -- what do you call

4 them?  There are standards that should be met.  That's

5 not my job to determine the level of what's harmful.

6 That's DNREC's job to determine what's harmful to humans.

7 I can't answer that.

8       Q.   Are you aware that the emissions listed in the

9 table are below the air quality -- the air quality

10 standards that would require Fuji to get an Air Quality

11 Permit from the department?

12       A.   No.  I'm not aware of that.  I don't know

13 anything about that.  But, you know, from a common sense

14 standpoint, if they're already below, then why do you

15 have to buy credits to offset?  It doesn't make sense

16 from my common-sense standpoint.  If it's below, why are

17 you buying credits?

18       Q.   Bear with me one minute.  Okay.

19                  You said that -- do you know how any of

20 these emissions would be affected by the wind, which you

21 stated that -- Mr. Kristl asked you questions about where

22 the wind blows in your area.  So how --

23       A.   No.  The wind -- the wind -- like, okay.  I

24 live in a very windy area.  Wind blows in all directions,
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1 like I stated before, according to the weather.  Now with

2 regard to knowing how much, again, I can't answer that.

3 I'm not a scientist.  That's something that DNREC needs

4 to determine based on air pollution standards.

5       Q.   Okay.

6       A.   And I can't answer that.

7       Q.   Okay.  And I will state that DNREC did

8 consider the emissions and --

9                  MR. KRISTL:  Objection.  Objection.

10 That's evidence.

11 BY MS. SCOTT:

12       Q.   I think I've asked this question before, but

13 indulge me, and if I have, I apologize.

14                  Do you know if the emissions from Fuji

15 will be at levels harmful to human health in Collins

16 Park?

17       A.   Again, I'm not a scientist.  That's something

18 that, you know, DNREC needs to investigate and needs to

19 determine.  I can't answer that.  I can only go by the

20 fact of what's on the EPA website.  And if you want that

21 website, it's

22 http://www.epa.gov/so2-pollution/sulfur-dioxide-basic#

23 effects.

24       Q.   Okay.
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1       A.   This is where I go to get my information

2 because scientists have already done the work, so I'm

3 relying on information like this.

4       Q.   And you've stated sulfur dioxide is your

5 concern, and you said all the rest of the ones, the

6 contaminates listed as well.  Can you differentiate those

7 emissions that will be coming from Fuji from the

8 emissions from other plants?

9       A.   No, I cannot.  Again, that's something that

10 DNREC needs to determine.  I'm not a scientist.

11       Q.   I understand.  Can you differentiate those

12 emissions, the emissions from Fuji from Route 9, from the

13 traffic on Route 9?

14       A.   No, I cannot.  I'm not a scientist.  I mean,

15 like I said, it's all -- there are no boundaries, you

16 know.  It's all meshed together.  You know, the wind

17 blows constantly in every direction, you know, I don't

18 know.

19       Q.   Okay.  So we've talked about the connection --

20 the alleged connection between Fuji emissions.

21 What injuries, other than you stated that you garden in

22 your backyard, but what injuries will you suffer because

23 of the offset proposal?

24       A.   I will suffer an increased risk for lung
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1 cancer.

2       Q.   And what -- so what are you asking the board

3 to do to remedy that increase for you?

4       A.   I want the board to reverse the approval of

5 their permit.

6       Q.   Reverse and deny it or to modify it?

7       A.   Well, I'm, you know -- my first thought is can

8 they eliminate it?  Can they eliminate all of these

9 harmful emissions that's going to be, you know, released

10 from the new plant facility as well, you know -- that's

11 in addition to what's already being released.  Okay.  So,

12 you know, I mean, can they eliminate it?  And if they

13 can't eliminate it, then I think you should reverse the

14 permit.  I don't know what the correct word is, maybe

15 deny it or revoke it.  I don't know what the correct word

16 is.  But I don't think the permit should be granted, in

17 my opinion, because I don't think human health and safety

18 was taken into consideration here.

19       Q.   Do you understand -- do you understand whether

20 any of the pollutants are being eliminated?

21       A.   Excuse me.  What?  What are you saying?

22       Q.   Are you -- are you -- are you aware of any

23 pollutants that the offset proposal will eliminate?

24       A.   Well, according to this, there's no -- okay.
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1 According to their application that I'm looking at, there

2 is no mention of reducing, eliminating, or even

3 addressing these pollutants.  What they're doing is

4 looking to buy credits to offset their increased

5 emissions.  Well, I say that can't be done by buying

6 credits because you're not doing anything to eliminate or

7 reduce.  You're just doing something on paper.

8       Q.   Are you aware --

9       A.   You know, I'm not a scientist, but I'm a

10 person that has very good common sense.  And common sense

11 tells me that you cannot reduce emissions in the air, the

12 release of harmful chemicals, by buying credits on paper

13 from a small business operation where those credits were

14 earned.  Fuji is a big industry -- doesn't work.  You've

15 got apples and oranges here, not apples and apples.  Like

16 I said, I'm a person who is lay, but I have very good

17 common sense.

18       Q.   Are you aware of the proposal -- the electric

19 forklift project that was included in the offset

20 proposal?

21       A.   Yes, I am.  And it says that they're going to

22 switch from, I guess, diesel.  Am I -- am I -- am I

23 correct in saying that?  Diesel to electric.  But the

24 emissions -- I mean, but that will -- that won't even
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1 scratch the surface of elimination and is a very small

2 reduction compared to the amount of credits that's needed

3 to call it an offset.  It might be, you know, 1,000 some

4 so-and-so, and then you need 4,000 to come up to the

5 total limit of what would need to be offsetted.

6       Q.   Okay.  Are you aware that by replacing the

7 propane fueled forklifts with electric forklifts that

8 Fuji will eliminate 1.392 tons per year of carbon

9 monoxide?

10       A.   Is that on the application?

11       Q.   It is.

12       A.   Can you point that out on the application to

13 me?

14       Q.   Hold on for one second.  I know it's in the

15 public hearing presentation, which is a little easier to

16 sort of navigate.  But let me see if I can find that in

17 the application on the -- on the page.  Bear with me one

18 minute.  Okay.

19                  So it is -- yes, it is on the coastal

20 zone environmental impact offset matrix, which is, like,

21 the second-to-the-last page of the 521-page application.

22 It is on the second to the last.  There's a chart of --

23 that shows environmental impacts, described environmental

24 impacts, described offset proposal.  And in the very --
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1 let's see -- let's see.  In the column that says

2 "Describe environmental offset proposal," it states that

3 "Fuji will also eliminate the use of five propane powered

4 forklifts.  These actions will more than offset the

5 emissions increase associated with L44 operations."

6                  Now, with respect to the number, the

7 number was certainly provided in -- it was addressed in

8 the Secretary's assessment.  Let's see here if I can pull

9 up that document as well.  These documents -- these

10 numbers are documented.  So on --

11       A.   I must be missing something.  That's not what

12 I have.  I think my page is in the aesthetic effects or

13 something like that.  So, you know, here's something

14 that's kind of interesting, though, and I'm looking at

15 the application.  And it says "Threat or a danger to

16 species.  Operations for the proposed project would occur

17 entirely inside the existing building.  The project

18 location is not known to DNREC Division of Fish and

19 Wildlife and have any threat or danger -- threat for

20 endangered species."

21                  But, you know, this doesn't -- this

22 doesn't address humans.  To my -- to my opinion, you

23 know, humans are endangered species.

24                  MS. PETERSON:  Ms. Scott, this is Karen
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1 Peterson.

2                  Can I can ask a question for

3 clarification?

4                  MS. SCOTT:  Sure.

5                  MS. PETERSON:  The -- you said that by

6 replacing the forklifts with electric forklifts, that was

7 going to reduce the carbon monoxide.

8                  Is that -- what was it you said that it

9 was going to reduce?

10                  MS. SCOTT:  It is going to reduce

11 1.392 tons of carbon monoxide.  That's correct.

12                  MS. PETERSON:  Because as I read the

13 paperwork, FujiFilm has credits for two of the

14 pollutants, nitrous oxide and volatile organic compounds.

15                  Is there -- are the forklifts a separate

16 item from that list?

17                  MS. SCOTT:  Yes, yes, Chair Peterson,

18 the forklifts are a separate offset.

19                  MS. PETERSON:  Okay.  And that was for

20 carbon -- I'm sorry.  To offset what?

21                  MS. SCOTT:  Carbon monoxide.

22                  MS. PETERSON:  Carbon monoxide.  And how

23 many pounds per year or tons per year?

24                  MS. SCOTT:  1.392 tons per year.  And
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1 just looking at the public hearing chart, it is sort of

2 easier to find because there are only 11 pages.

3 The pollutant -- the carbon monoxide net increase tons

4 per year was 2.181.  And of that, 1.392 would be

5 eliminated by the use of these electric forklifts.

6                  MS. PETERSON:  Okay.  So when Fuji

7 calculated that there would be a total of 3,931 tons per

8 year of pollutants, those -- the carbon monoxide was not

9 included in that number?

10                  MS. SCOTT:  No.  Carbon monoxide was

11 included in that number.

12                  MS. PETERSON:  Okay.  So then they got

13 offsets for two of the pollutants: nitrogen oxide and

14 VOCs.

15                  MS. SCOTT:  Correct.

16                  MS. PETERSON:  So where is the carbon

17 monoxide offset?  They got credit for two.

18                  MS. SCOTT:  Correct.  And, again, I am

19 also not a scientist, and I rely on DNREC to be my

20 technical experts.  But from what I understand, those are

21 all under sort of the umbrella of the NOx credits that

22 they would also be offset -- they're all precursors to

23 the formation of ozone, and that they would also be sort

24 of under the umbrella of the NOx.
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1                  MS. PETERSON:  Okay.  Well, that's where

2 I was confused, because I was also under the impression

3 that the credits were for the forklifts and that they

4 were a part of that 3,931 tons per year.  So it's not a

5 separate item.  It's part of the NOx offset.

6                  MS. SCOTT:  The remainder of the carbon

7 monoxide.  So the emissions are addressed through a

8 combination of the offsets credits and the specific

9 project, which is, here, the electric forklifts and

10 electric jacks.  So they're eliminating the propane

11 fueled forklifts and replacing them with electric.

12                  MS. PETERSON:  Okay.  But that's part of

13 that -- of those two offset credits that they got.

14 That's part of the NOx offset that -- the forklifts.

15                  MS. SCOTT:  I don't -- I don't believe

16 so.  I think that the forklift project, you know,

17 subtracts out the 1.392 annual tons of carbon monoxide

18 already.  Now, there's, you know -- there's a multiplier,

19 but to the extent that the carbon monoxide could already

20 be removed, they just -- the credits purchased, the

21 offset credits that were purchased, you know, were the

22 net after the -- that project eliminated the carbon

23 monoxide.

24                  MS. PETERSON:  Okay.  Because I
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1 thought -- I thought what you were saying to Ms. Swain

2 was that, in addition to these credits that they've

3 already bought, they also get credits for carbon

4 monoxide.  But what I'm hearing you say is that the

5 carbon monoxide is already in that calculation.

6                  MS. SCOTT:  Correct.  And so there are

7 the list of pollutants.  There is the S&D, the increase,

8 and then there's a multiplier factor.  And it's, you

9 know -- after the multiplier, those are the numbers that,

10 you know, Fuji would have to address.  And they've

11 already addressed at least part of the carbon monoxide

12 with the, you know, elimination through the electric --

13                  MS. PETERSON:  Okay.

14                  MS. SCOTT:  -- devices.

15                  MS. PETERSON:  All right.  Got it.

16 Thank you.

17                  MS. SCOTT:  Yeah.  It's not like belt

18 and suspenders.  This is the chart.  We've eliminated

19 this.  Now we have to address what's remaining.

20                  MS. PETERSON:  Okay.  So just to be

21 clear, there are 12 different pollutants listed on the

22 documents.  Of those 12 pollutants, FujiFilm's calculated

23 3,931 tons per year.  And then there's a multiplier after

24 that, 1.1 after that.  But of that total, they bought --
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1 they had got credits for two of them.  Some of the

2 credits, they purchased, and the others are coming from

3 the forklifts, from switching from the propane to the

4 electric.  So that's the total of the credits there, the

5 NOx and the VOCs.

6                  MS. SCOTT:  Oh, I see.  For the total

7 offsets, yes.  So they would be included in the total

8 offset number, yes.

9                  MS. PETERSON:  Okay.

10                  MS. SCOTT:  That is correct.

11                  MS. PETERSON:  Okay.  Right.  Thank you.

12                  MS. SCOTT:  I just didn't want you to

13 think that they were, like, double counting.

14                  MS. PETERSON:  No.  But what I heard

15 you -- what I thought I heard you say to Ms. Swain was

16 that, in addition to these offsets, there were also other

17 offsets involving the forklifts.  And my point was the

18 forklifts were already part of this number.

19                  MS. SCOTT:  Okay.

20                  MS. PETERSON:  It's not in addition to,

21 it's part of.

22                  MS. SCOTT:  Right, right.  It's part of

23 the -- of the whole package.  And I guess my questioning

24 to Ms. Swain was just were you aware that there was
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1 actually, as part of this offset proposal, there was

2 elimination of carbon monoxide as part of the package.

3                  MS. PETERSON:  Thank you.

4                  MS. SCOTT:  Okay.  Thanks.  Okay.

5                  MR. BAKER:  Ms. Scott, Robert Baker

6 here.

7                  MS. SCOTT:  Yes.

8                  MR. BAKER:  I have a question about how

9 the bank functions and that they're buying offsets for a

10 couple of the pollutants, but it gives them credits for a

11 multitude of others.  And how do we, as a board -- can

12 square that with Ms. Swain's concerns for her local

13 community?

14                  MS. SCOTT:  Okay.  So let me see if I

15 understand your question.  You want to understand how the

16 credit bank works in terms of offsetting each individual?

17                  MR. BAKER:  I understand the concept of

18 the bank.

19                  MS. SCOTT:  Uh-huh.

20                  MR. BAKER:  But how does that address a

21 local community's concerns with pollutants?

22                  MS. SCOTT:  And I understand that, and

23 certainly, the offsets -- the idea of offsets is

24 incorporated into the regulations, and these regulations

Page 86

Veritext Legal Solutions
215-241-1000 ~ 610-434-8588 ~ 302-571-0510 ~ 202-803-8830



SWAIN - cross

1 went through a very rigorous process, promulgation

2 process, as I'm sure you're aware because the board

3 ultimately approved the regulations.  And part of the new

4 regulations provides that an applicant can address these

5 additional pollutants through elimination or an offset

6 proposal.

7                  I don't know that I'm the best person to

8 sort of -- to explain the offset programs, but from what

9 I understand, there are some local businesses that have

10 sold credits to the bank.  So the idea being that -- you

11 know, I'm not an expert on this -- that, you know, if a

12 facility would retire their credits -- first of all, I

13 think 25 percent of the credits -- so, hypothetically, a

14 plant is emitting, you know, all -- a certain percent --

15 a certain amount of NOx per year.  And they want to, you

16 know, eliminate that emission, and they want to get

17 credit for it.  25 percent of those emissions are

18 automatically retired, so nobody can buy those credits.

19                  But the other 75 percent can be

20 purchased so that, in effect, the program, how it works

21 is that you're removing -- just by allowing a company to

22 sell their credits, you're automatically removing

23 25 percent of the pollutants from the start.  And that

24 if -- it being local to Delaware, if you're buying those
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1 credits from Delaware -- and, again, I don't know.  This

2 would probably be a good question for Fuji where these

3 specific credits are coming from.  But the idea being

4 that you're trying to encourage polluters in Delaware

5 from, you know, retiring their emissions, and over time,

6 we will benefit because 25 percent will automatically be

7 retired, 75 percent will be available to purchase, such

8 as here.  So that's my basic understanding of how that

9 works.

10                  But, again, I'm not an expert on the

11 bank and how it actually works on the ground.  So -- but

12 we do have a witness from DNREC if we head to the merits,

13 you know, who can testify about the bank and give you

14 some more information.  So that's my sort of layman's

15 explanation.

16                  Hopefully -- I don't know if that

17 answers your question, but, again, the regulations do

18 allow an applicant to use offset credits to purchase

19 credits to offset emissions, and that is in 9.1.5 of the

20 regulations, of the Coastal Zone Regulations.

21                  I just had a couple more questions for

22 Ms. Swain about the civic association.

23 BY MS. SCOTT:

24       Q.   I believe you testified -- are you the
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1 secretary or the president of the association?

2       A.   I'm the president.

3       Q.   I'm sorry?

4       A.   I am the president.

5       Q.   Oh, you're the president.  And the Collins

6 Park Civic Association II, as you've testified, is the

7 newly -- the new civic association that has taken the

8 place of the former one.  Did the civic association

9 authorize you to be their spokesperson here today?

10       A.   Yes.  The director gave me -- gave me her

11 support.

12       Q.   Okay.  So was there a meeting convened?  Did

13 you vote on it?

14       A.   No, we had a personal conversation about it.

15 She wouldn't --

16       Q.   Okay.  And --

17       A.   She was not aware of it either until I brought

18 it to her attention.  I asked her if she knew about the

19 new plant, and she said, no, she didn't.  And once I sent

20 her the information about it and the application, she

21 says, you know, You have my support, so, yes.

22                  MS. MEITNER:  I --

23 BY MS. SCOTT:

24       Q.   Okay.  And I'm sorry.  Who was that
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1 individual?

2                  MS. MEITNER:  Yeah, that's what I was

3 going to ask.

4                  MS. SWAIN:  Kimberly Lake.

5 BY MS. SCOTT:

6       Q.   Okay.  And what role does Ms. Lake play in the

7 organization?

8       A.   She's a director.

9       Q.   Okay.  So there's a board of directors.  Is

10 that the structure of the civic association?

11       A.   Well, we're small and it's only three of us,

12 so Kimberly is also the secretary.  There is no vice

13 president, and there's a treasurer, but, you know, they

14 work and I am retired, so a lot of the times, you know,

15 they kind of rely on me --

16       Q.   Uh-huh.

17       A.   -- you know, to do a lot of the work.

18       Q.   Okay.  And who is the treasurer of the

19 organization?

20       A.   Jeffrey -- I can't think of his name.  It's

21 Ouyess, Osee.  It's, O-U-Y-E-S-S, something like that.

22 Don't hold me to that.

23       Q.   Okay.

24       A.   But, you know, I'd have to get the correct
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1 spelling of his name.  I don't have it in front of me.

2       Q.   Sure.  Okay.  Did you consult with the

3 treasurer, Mr. Ouyess?

4       A.   Yes, I -- yes, I sent him an email about it --

5       Q.   Okay.

6       A.   -- saying it.

7       Q.   Okay.  And did he support your participation

8 in this -- in this matter?

9       A.   I did not hear back from him.

10       Q.   Okay.  I think that's all the questions I

11 have.  Just go over my notes really quickly.  Okay, no,

12 that's all I have.  Thank you.  Thank you, Ms. Swain.

13       A.   You're welcome.

14                  MS. MEITNER:  Mr. Whetzel, did you have

15 any questions of this witness?

16                  MR. WHETZEL:  I do.  May I proceed?

17                  MS. MEITNER:  Yes.

18                    CROSS-EXAMINATION

19 BY MR. WHETZEL:

20       Q.   Good morning, barely, but good morning,

21 Ms. Swain.  My name is Bob Whetzel and I'm an attorney

22 for Fuji.

23                  We haven't met before today, have we?

24       A.   No, we have not.
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1       Q.   And I understand you have concerns, as you've

2 described, about the Fuji project that's set forth in the

3 application?

4       A.   Yes, I do.

5       Q.   Have you shared those concerns with anyone

6 from Fuji?

7       A.   Shared them with anyone?  What do you mean?

8 Yes, I've talked to friends about it.

9       Q.   Have you talked with any of the managers of

10 the Fuji plant about your concerns?

11       A.   No, I have not.

12       Q.   Have you ever toured the Fuji plant?

13       A.   No, I have not.

14       Q.   Have you ever asked for a tour?

15       A.   No, I have not.  All of this just came up, so,

16 no.

17       Q.   Do you know who the plant manager is, for

18 example?

19       A.   No, I do not.

20       Q.   Do you know who the environmental and health

21 manager is for the plant?

22       A.   No, I don't know anything about the Fuji

23 plant.

24       Q.   Okay.
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1       A.   Except that it's there.

2       Q.   And I believe you testified that your concern

3 is in part because the wind moves the pollutants all

4 around.  Did I understand you correctly?

5       A.   Yes.  The wind blows in all directions in this

6 area, uh-huh.  That's correct.

7       Q.   At times, it comes from the Fuji plant,

8 correct?

9       A.   Yes, it does because it goes in all

10 directions, yes.

11       Q.   At times, it comes from the west, from

12 whatever is to the west of Collins Park?

13       A.   I really, you know -- I'm not a technical

14 weather person, but I do know that we get strong winds

15 out here, and the wind blows every day, you know.  It's

16 got to come from different directions because the wind

17 never blows in the same direction all the time.

18       Q.   Right.  As you said, it blows in all

19 directions.  So at times, it comes from the west, at

20 times, it comes from the north, at times, it comes from

21 the south, correct?

22       A.   Yes.  And I'm sure from the east as well.

23       Q.   Of course.  You also made reference in your

24 testimony to a National Ambient Air Quality Standard.  Do
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1 you recall that testimony?

2       A.   Yeah.  And I got that from the EPA's website.

3       Q.   Uh-huh.  And how did you find that website?

4       A.   I just Googled.  I just Googled it.

5       Q.   Okay.  And do you know what a National Ambient

6 Air Quality Standard is?

7       A.   No, but I'm sure that, you know, the EPA knows

8 about it.  So I go according to whatever is on the

9 website.

10       Q.   Okay.  Do you know --

11       A.   They just mentioned that there are standards.

12       Q.   Okay.  I'm sorry.  I didn't mean to interrupt,

13 Ms. Swain.

14                  Do you understand whether National

15 Ambient Air Quality Standard is based on EPA's assessment

16 of the health effects of a particular pollutant?

17       A.   Yeah.  According to this, the one that I was

18 reading from is about, you know, what are the health

19 effects of sulfur dioxide.  And it says "Short term

20 exposure to sulfur dioxide can harm the human respiratory

21 system and make breathing difficult.  People with asthma,

22 particularly children, are sensitive to these effects of

23 sulfur dioxide."  And I am a person that has asthma as

24 well as chronic bronchitis.
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1       Q.   So you would agree with me that, based on what

2 you've read, it appears that EPA has paid attention to

3 the potential health effects of sulfur dioxide?

4       A.   Yeah, I would say that.

5       Q.   And you would agree with me that EPA has

6 considered those health effects in setting this National

7 Ambient Air Quality Standard, if you know?

8       A.   I don't know.  I don't know.  I mean, like I

9 said, I would imagine that, you know, all of this is

10 scientific, so not being a scientific person, I have to

11 rely on what's on the website.

12       Q.   And that's fair.  So you can't tell the board,

13 can you, whether any of the emissions from the Fuji

14 project would exceed a National Ambient Air Quality

15 Standard?

16       A.   No.  Because I haven't really researched what

17 that standard is.  So until I research what it is, I

18 wouldn't know.

19       Q.   Okay.  And, similarly, you can't tell the

20 board whether the emissions from the Fuji project exceed

21 any particular regulatory or health-based standard, can

22 you?

23       A.   No, I can't.  But I expect that DNREC should

24 be able to do that because I do recall reading that there
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1 are ambient standards, DNREC Ambient Standards, as a

2 matter of fact, so I have not looked into that.

3       Q.   Okay.  Thank you.  I appreciate that.

4                  Ms. Swain, do you understand that the

5 emissions from the Fuji project come from some natural

6 gas boilers?

7       A.   Natural gas spoilers?  So what is a natural

8 gas spoiler?

9       Q.   Well, have you reviewed the Fuji application?

10       A.   Yeah, I have it in front of me.  I may be

11 missing some pages, though, but...

12       Q.   Okay.  And do you know one way or the other

13 what equipment in this Fuji project --

14                  MS. MEITNER:  Mr. Whetzel?

15                  MR. WHETZEL:  I'm sorry?

16                  MS. MEITNER:  Mr. Whetzel, and I'm sorry

17 to interrupt, but I'm concerned that there's some

18 miscommunication here.  I believe that you are saying

19 "boilers" with a "B" and I believe that Ms. Swain said

20 "spoilers" with an "S-P."  I may be mistaken, but I just

21 wanted to make sure the question is clear that you are

22 asking about natural gas boilers with a "B."  Thank you.

23                  MR. WHETZEL:  Thank you.  That may be an

24 artifact of our virtual hearing or it may be an artifact
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1 of my diction.  But let me try -- I'm just going to try

2 and clear that very question up by coming at it a

3 different direction.  I appreciate that.

4 BY MR. WHETZEL:

5       Q.   Ms. Swain, what do you understand is the

6 source of these emissions from the Fuji project, if you

7 know?

8       A.   Well, the -- well, I know that you burn

9 certain chemicals, and that creates emissions.  And, for

10 example, you know, with regard to sulfur dioxide, the

11 plant would be burning fossil fuel, and that's where the

12 emissions come from that would be released from the plant

13 into the air.

14       Q.   And do you know that, in this case, the fossil

15 fuel is natural gas?

16       A.   I don't think fossil fuel is natural gas.

17       Q.   Okay.

18       A.   I'm not sure, but I don't think so.

19       Q.   Okay.  Do you use natural gas in your home?

20       A.   Yes, I do.

21       Q.   Do you heat with natural gas?

22       A.   Yes.

23       Q.   You cook with natural gas?

24       A.   Yes, I do.
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1       Q.   Heat your hot water with natural gas?

2       A.   Yes, I do.

3       Q.   Do you know if that use of natural gas

4 produces emissions?

5       A.   When it's burning, yes; when it's off, no.

6       Q.   Okay.  Ms. Swain, let me ask you some

7 questions about these different corporations that you

8 testified to on your direct.

9                  Now, you testified that you're the

10 president of the current Collins Park Civic

11 Association II, Incorporated?

12       A.   Yes.

13       Q.   Do you know when that entity was formed?

14       A.   Yes, it was formed in 2020.

15       Q.   Okay.

16       A.   We started -- we started working on it in

17 2019.

18       Q.   Okay.  Thank you.  And you described two

19 earlier entities.  The first one I think you told us was

20 formed in or around 1986; is that correct?

21       A.   Yeah.  And that's from what I found on the

22 website, yes.

23       Q.   And which website is that?

24       A.   That's the Secretary of State, you know, like,
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1 where you go and you look for the filings and things.

2       Q.   Uh-huh.

3       A.   And so -- but I really didn't know prior to

4 the one that was dissolved that there was another one.  I

5 didn't know that.

6       Q.   Okay.  And that's fine.  And do you know if

7 that first one was named Collins Park Civic Association?

8       A.   No, because I haven't seen it.  I haven't seen

9 that certificate or the dissolution of it, so I don't

10 know what it was called.

11       Q.   And you didn't see the name when you looked at

12 the Secretary of State website?

13       A.   No.  Because I wasn't the one who actually did

14 the new filing.  The director, Kimberly Lake, did the

15 filing.

16       Q.   Okay.

17       A.   So I can't speak to that.

18       Q.   Okay.  Is it your understanding that the 1986

19 entity was dissolved at some point?

20       A.   Yeah.  I was told that it was dissolved, but I

21 didn't know about it.  So, you know, so I'm sure that,

22 you know, it -- one civic association that was formed,

23 you know, long ago.  I mean, I'm sure that all of these

24 civic associations around here in this area have gone
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1 through more than one filing, not just Collins Park.

2       Q.   Do you know if that one was dissolved because

3 it didn't pay its franchise taxes to the State?

4       A.   I don't know anything about that one as far as

5 the ins and outs because I've only been in this area

6 since 2017, and only got involved in learning, you know,

7 about what's going on, you know, since I moved here.

8       Q.   Okay.

9       A.   So I would have no reason to look into

10 anything that happened in 1986.

11       Q.   Okay.  Let's talk about the second Collins

12 Park that you've mentioned.  You've described a

13 corporation that was formed in 2009 and dissolved in

14 2017?

15       A.   Uh-huh.

16       Q.   Do you know that -- and that one was actually

17 dissolved voluntarily by the members of the civic

18 association; is that correct?

19       A.   Well, I don't know that because Andrea Muller

20 was the director and the president, and she moved.  So

21 that's all I know.  As far as how they operated or what

22 they did, I have no information on that.

23       Q.   Okay.  Well, let's talk about the current

24 corporation, Collins Park Civic Association II,
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1 Incorporated.  Is that its name?

2       A.   Yes.

3       Q.   You're the president?

4       A.   Yes.

5       Q.   It was formed by Kimberly Lake.  Is that what

6 you told us?

7       A.   Yes.  That's correct.

8       Q.   And I think you told us it had a certain file

9 number if I got that right in my notes.  It's 785170?

10       A.   I mean, it's whatever I said.  I'd have to go

11 back and look at my notes.

12       Q.   No, that's fine.  That's why we have a court

13 reporter.  We have a transcript here, so we'll have it in

14 the records.

15                  Are you familiar with any of its

16 corporate filings or paperwork?

17       A.   Yeah.

18       Q.   Okay.  Do you know if that Collins Park Civic

19 Association II was formed as a tax exempt entity?

20       A.   Yes.  It's 501(c).

21       Q.   Uh-huh.  And I believe you testified earlier

22 that the purposes of the civic association are to protect

23 and improve the quality of life in Collins Park?

24       A.   Yes, that is -- that is the goal.
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1       Q.   Uh-huh.  Are you aware that 501(c)(3)

2 corporations have very limited purposes for which they

3 can function?

4       A.   No.  I know that, you know, they -- there's

5 many forms as far as the New Castle County manual for

6 such associations.  There's many, you know, forms of

7 civic associations.  So I don't know that.  You know,

8 what -- I do know that, according to the manual, that it

9 can participate in various things, and one of the them is

10 an appeal.

11       Q.   Okay.  Have you ever reviewed the Certificate

12 of Incorporation for Collins Park Civic Association II,

13 Incorporated?

14       A.   Like I said, Kimberly has the copy of it.

15       Q.   Well, you --

16       A.   I have a copy of the certificate.

17       Q.   Okay.  My question was a little different.  I

18 was asking whether you'd ever, as the president of the

19 organization, ever reviewed it.  And I understand that

20 you do have a copy of it?

21       A.   Yeah.  But, no, I've never reviewed that, but

22 I have paid franchise taxes.

23       Q.   Okay.  And it's part of your job as president

24 to be familiar with the corporate documents for this
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1 entity, correct?

2       A.   Yeah.  I -- and I think I'm familiar with

3 them.

4       Q.   Okay.  I'd like to screen share the

5 Certificate of Incorporation of Collins Park Civic

6 Association II, Incorporated, please.

7                  MR. CRAGG:  Ms. Mohammed, this is Tyler

8 Cragg.  Could you please restore my ability to screen

9 share, which I believe was given to Mr. Kristl.

10                  MS. MOHAMMED:  I'm sorry.  Tyler, you

11 need permission?

12                  MR. CRAGG:  Yes, please.

13                  MS. MOHAMMED:  Okay.  Hold on one

14 moment.

15 BY MR. WHETZEL:

16       Q.   Ms. Swain, are you able to see the document?

17       A.   No, I can't read that.  That's too small.  Can

18 you hang on a second?  Could you hang on a second --

19       Q.   Sure.

20       A.   -- while I go...

21       Q.   Certainly.

22       A.   Could you go down a little bit?  I want to see

23 if it's the same one that I have.

24       Q.   Yeah, I was going to scroll down a little bit
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1 and try and help you identify it.  Let's scroll all the

2 way down to the paragraph headed fifth.

3       A.   Yeah.  I have -- I have that in front of me.

4 I have a copy of that.

5       Q.   Okay.  Thank you.  And you see Ms. Lake's name

6 there on the paragraph that's labeled fifth?

7       A.   Yes, I see it.

8       Q.   And let's go all the way down to the bottom

9 right-hand corner.  You may not have this on your version

10 Ms. Swain, because this actually comes from the Secretary

11 of State's Office.  But you see here down at the bottom

12 corner, there's a legend from the Delaware Secretary of

13 State with some dates and times, and then there's a file

14 number at the very bottom.

15       A.   Uh-huh.

16       Q.   And is that the same file number that you

17 identified in your earlier testimony?

18       A.   I would have to look at my notes.

19       Q.   Okay.  Well, for purposes of moving the exam

20 along, I'll represent to you I believe it to be the same,

21 and the record, of course, will reflect whether there's

22 any discrepancy.  Can we scroll back up to the top,

23 please?

24                  MS. MEITNER:  Mr. Whetzel, may I ask --
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1                  MS. SWAIN:  It's the same.  It's the

2 same.

3                  MR. WHETZEL:  Yes, Ms. Meitner?

4                  MS. MEITNER:  Yeah.  I was just going to

5 ask Ms. Swain to look and see if it's the same as the

6 copy she's looking at just so that we knew that you were

7 both looking at the same document.

8                  MR. WHETZEL:  Yes.  Thank you.  That's

9 exactly what I was trying to get to.  I appreciate that.

10                  MS. SWAIN:  Yeah, I think it's the same.

11 On here, it says the 7857170.  Yeah, it's the same.

12 BY MR. WHETZEL:

13       Q.   Okay.  Thank you.  So column first, that -- or

14 paragraph first, that tells us the name of the

15 association, correct?

16       A.   Yes, it does.  Yes, it does.

17       Q.   And do you see in the third paragraph, the

18 first sentence, and it reads "The purpose of the

19 corporation is organized exclusively for charitable,

20 religious, educational, or scientific purposes"?

21       A.   Yes, I see that.

22       Q.   Uh-huh.  And it goes on to say "within the

23 meaning of section 501(c)(3) of the Internal Revenue

24 Code."
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1       A.   Yes, I see that.

2       Q.   And as I believe you told us, this

3 organization is a 501(c)(3), correct?

4       A.   Right.  Well, that speaks to taxes, though.

5       Q.   Uh-huh.  Understood.  So you're not pursuing a

6 religious purpose with this appeal, are you?

7       A.   No, I'm not.  But --

8       Q.   You're not --

9       A.   You know, we exist for the purpose -- the

10 reason why we did our filing was not for religious

11 purposes.

12       Q.   I understand.

13       A.   We wanted to be, you know, official, and

14 because we knew that the other one had been dissolved.

15 But our whole purpose is to, you know, protect and

16 improve our community.  That's why we did this.

17       Q.   So that's for the benefit of your community

18 and its members, correct?

19       A.   Yes, yes.

20       Q.   It's not for the benefit of educating the

21 public, is it?

22       A.   Well, I mean the civic -- I mean the people

23 who live here are the public.

24       Q.   Well, they're members of the public, correct?
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1       A.   Yeah.  They're members of the public, so I

2 really -- I really I don't know how to answer that

3 because, you know, I'm a member of the public because I

4 live in the world.  So --

5       Q.   Okay.

6       A.   -- I don't know exactly, you know, what you

7 mean by that question.

8       Q.   That's fine.  I understand.  And you're not

9 pursuing this appeal for the benefit of a charity or a

10 charitable purpose, are you?

11       A.   No.  I just -- I just want to protect the

12 community from harmful pollutants that they probably

13 don't know about because I live here too.  What affects

14 me affects them because these houses are not that far

15 apart, and we are a community.  So if I'm concerned about

16 myself, why wouldn't I be concerned about my community?

17       Q.   Thank you.  And you're not pursuing this

18 appeal for the -- for the advancement of any scientific

19 purpose, are you?

20       A.   No, I'm not.  It's, you know, to hopefully

21 avoid being exposed to the effects of harmful chemicals.

22 That's why, you know, I'm pursuing this.

23       Q.   Uh-huh.  Thank you, Ms. Swain.  I have no

24 further questions.
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1                  MS. MEITNER:  Members of the board, may

2 I implore you to take a five-minute comfort break?

3                  MS. PETERSON:  I'll second that.

4                  MS. MEITNER:  Does five minutes sound

5 like the right amount of time?  I'm just going to take a

6 quick break and come back.  Is that fair for everybody?

7                  MR. WHITEHOUSE:  I agree, Mr. Chairman.

8                  MS. PETERSON:  I agree.

9                  MR. BAKER:  Sounds good.

10                  MR. DRAPER:  Jeff Draper agrees.

11                  MR. LEGATSKI:  Let's take a break.

12                  (Brief recess.)

13                  MR. DRAPER:  Jeff Draper's back.

14                  MS. PETERSON:  Karen Peterson's back.

15                  MR. LEGATSKI:  Richard Legatski is back.

16                  MR. WHITEHOUSE:  Jamie Whitehouse is

17 back.

18                  MR. BAKER:  Robert Baker is back.

19                  MS. MEITNER:  And Pam Meitner is back.

20                  MS. PETERSON:  Mr. Chairman, Karen

21 Peterson.

22                  MR. LEGATSKI:  Yes.

23                  MS. PETERSON:  I'd like to ask the

24 witness a question, please.
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1                  MR. LEGATSKI:  All right.  Proceed.

2                  MS. PETERSON:  Yes.  Ms. Swain,

3 Mr. Whetzel just went over the purposes of a 901(c)(3)

4 [sic] organization, which included charitable, religious,

5 educational, or scientific purposes.

6                  And my question for you is, is your

7 purpose in testifying today to educate the board as to

8 the potential harmful effects this proposed activity

9 could have on you and your community?

10                  MS. MEITNER:  Is Ms. Swain back?

11                  MS. SWAIN:  Oh, I'm sorry.  I didn't --

12 yes.  I would say that that's correct that I would like

13 to educate the board with regards to the, you know -- the

14 potential harm to the community and me in particular as

15 someone who has asthma.  And I'm also concerned about

16 small children that could also have health effects as a

17 result of, you know, increased emissions.

18                  MS. PETERSON:  So, Ms. Swain, is it your

19 belief that what you're doing here today is consistent

20 with the purposes of a 901(c)(3) that is educating the

21 board?

22                  MS. SWAIN:  Yeah, I would say so as far

23 as educating the board is concerned.  But I also thought

24 that was a tax code with regards to 501(c)(3).  Civic
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1 associations, it's up to them to come with up with their

2 own mission statement and their bylaws.  So I read that

3 as a clarification for -- from a tax standpoint because,

4 you know, 501(c)(3) corporations, you know, are exempt

5 from taxes, so that's how I read that.

6                  But, yes, I would like to educate the

7 board today as far as, you know, how the civic

8 association, you know, views this appeal as an

9 opportunity to educate the board.

10                  MS. PETERSON:  Thank you, Ms. Swain.

11                  MS. SWAIN:  You're welcome.

12                  MS. MEITNER:  Mr. Chair, I have a

13 question for the witness.

14                  MR. LEGATSKI:  Please proceed.

15                  MS. MEITNER:  Ms. Swain, can you tell us

16 whether you have communicated with Mr. -- or Professor

17 Kristl during your testimony in any way, electronic,

18 computer generated, by phone, or any device, any

19 mechanism used to communicate during the time of your

20 testimony?

21                  MS. SWAIN:  No, I have not.

22                  MS. MEITNER:  Thank you.  I just wanted

23 that -- there's really no question, I just wanted it to

24 be clear on the record.

Page 110

Veritext Legal Solutions
215-241-1000 ~ 610-434-8588 ~ 302-571-0510 ~ 202-803-8830



SWAIN - cross

1                  Professor Kristl, do you have any

2 further questions?

3                  MR. KRISTL:  I don't think I have any

4 redirect.  So if the board doesn't have any more

5 questions, then I believe Ms. Swain's testimony is

6 complete.

7                  MR. LEGATSKI:  Does anyone on the board

8 have any further questions?

9                  MS. MEITNER:  No.

10                  MR. WHITEHOUSE:  Not at this time.

11                  MS. MEITNER:  Would it be appropriate to

12 ask counsel for a very brief recitation of their position

13 with respect to standing now that we've heard testimony?

14 And I'd like to emphasize very brief.

15                  MR. TWEEDIE:  I'd be happy to on the

16 part of DNREC.

17                  MR. KRISTL:  Collins would certainly

18 appreciate that opportunity.

19                  MS. MEITNER:  And, Kevin, is the

20 appropriate order for Mr. Tweedie to go first?

21                  MR. MALONEY:  Yes, because it's his

22 motion.

23                  MS. MEITNER:  Okay.  Thank you.

24                  MR. TWEEDIE:  Thank you.  Again, Jamison
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1 Tweedie, deputy attorney general representing DNREC.

2                  I went through the argument in detail

3 before, so I'll do my best not to be duplicative.  There

4 are a couple of things I do want to reiterate.  The

5 standing is a threshold issue and has to be -- has to

6 exist, and it is the appellants' burden of demonstrating

7 that each of the aspects of standing exist.

8                  Now that we've heard Ms. Swain's

9 testimony, that means that her testimony must have

10 established all of the elements of standing, those being

11 that she and the association have suffered an injury in

12 fact that is concrete and particularized, that is fairly

13 traceable to the action of the defendant, and that is

14 capable of being remedied by the board.

15                  Ms. Swain's testimony demonstrated

16 exactly the opposite.  Ms. Swain argued for a standard

17 that would allow no increased emissions.  In fact,

18 Ms. Swain argued for something that's directly contrary

19 to the statute, which explicitly requires the balancing

20 of environmental and economic concerns, and that's in the

21 very purpose of the Coastal Zone Act 7 Delaware Code

22 7001.

23                  Ms. Swain also asserted that there

24 should be no offsets, which is directly contrary to the
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1 adopted regulations that were approved by this board,

2 and, thus, Ms. Swain is seeking something that neither

3 DNREC nor this board can grant.  Seeking relief that

4 cannot be granted by this board is directly contrary to

5 Delaware law.  She must be able to demonstrate that her

6 injury will be redressed by a favorable decision of the

7 board, and that's from Food & Water Watch 2018 Westlaw

8 4062112 at star 3.

9                  Furthermore --

10                  MS. MEITNER:  Now, Mr. Tweedie, I'm

11 sorry but -- to interrupt you, but I do want to ask if

12 the board remanded the permit to DNREC and requested that

13 further reductions be made, would that not solve the

14 problem?

15                  MR. TWEEDIE:  But that is not what she

16 has asked for.  So the board is obviously -- has the

17 authority to issue its decision and order, but one of the

18 requirements of standing is that the injury the

19 appellants assert can be redressed by the board.  What

20 she has asked for in her testimony was that there be no

21 increased emissions at all, and that offsets not be

22 permitted.  And neither of those are consistent with the

23 Coastal Zone Act or the regulations which govern DNREC's

24 conduct and this proceeding.
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1                  MS. MEITNER:  Well, would you allow

2 that, as she's not legally trained, we should also take

3 into account her counsel's pleadings in the matter?

4                  MR. TWEEDIE:  The board, of course, has

5 that authority, but counsel's pleadings in the matter did

6 not touch to standing.  Therefore, there is nothing in

7 the record on standing beside Ms. Swain's testimony.

8                  The -- Ms. Swain must also have

9 identified a specific injury in fact, and it's her burden

10 to demonstrate that.  Appellants at the prehearing

11 conference suggested they might call an expert witness,

12 who we presume could have testified on issues such as

13 public health.  They determined not to, and so the only

14 thing the board has before it is Ms. Swain's testimony.

15                  Ms. Swain, however, admitted on

16 cross-examination that she doesn't -- I believe these

17 were very close to her words.  She doesn't know anything

18 about the Fuji plant.  Ms. Swain admitted in testimony

19 that she is not a scientist.  Ms. Swain admitted in

20 testimony that she does not know how the wind would

21 affect these emissions, and she admitted that the wind

22 blows -- I think she said there were strong winds

23 regularly blowing in different directions.

24                  Ms. Swain has thus not stated an injury
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1 with the specificity that is required to establish

2 standing.  That injury must be concrete and

3 particularized, actual or imminent, not conjectural or

4 hypothetical.

5                  Ms. Swain admitted in testimony that she

6 could not differentiate emissions from Fuji from

7 emissions from other facilities nearby.  She admitted in

8 testimony that she could not differentiate emissions from

9 Fuji from Route 9 traffic or other sources.  Again,

10 those -- that testimony, which is also all the board has

11 before it, does not establish an injury in fact as

12 required by Delaware law.

13                  Ms. Swain did state in her testimony

14 that she has health conditions and she is nervous about

15 the impact on her health.  But that is exactly the type

16 of assertion that does not establish standing.  That is

17 conjectural and hypothetical.  She does not know the

18 level of pollutants.  She does not know if they are at a

19 level that would harm her.  Her nervousness about that is

20 not a concrete and particularized, actual and imminent

21 harm that could establish standing.

22                  Ms. Swain conceded in testimony that she

23 did not know if any of the pollutant emissions were at

24 levels that would be harmful to her health.  And, in
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1 fact, Ms. Swain admitted in testimony that it was for

2 DNREC to determine if the emissions were harmful.  In

3 fact, DNREC had a process for this permit, and until this

4 appeal, Ms. Swain did not participate.

5                  Turning to organizational standing, the

6 questioning made clear that this organization has a

7 limited purpose, and the board should look carefully

8 whether this appeal is within that purpose.  It also

9 appears that the organization in whose name this appeal

10 was taken is not the name of the organization that

11 Ms. Swain asserted in testimony actually is in good

12 standing and intended to bring this appeal.

13                  But the organization that brought this,

14 and there was only one, prior to the expiration of the

15 statutory deadline to bring an appeal, does not appear to

16 be the organization that Ms. Swain was testifying about

17 today.

18                  And for an organization to have

19 standing, it must have met all the other requirements of

20 standing.  As I've outlined, of the three requirements

21 including the three subset requirements for injury in

22 fact, all of which the appellants -- it is their burden

23 to show.  They have not.

24                  The board should dismiss this appeal on
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1 standing.  Thank you.

2                  MS. PETERSON:  Mr. Tweedie, I have some

3 questions, Mr. Chairman, if I may.  It's Karen Peterson.

4                  MR. LEGATSKI:  Yes.

5                  MS. PETERSON:  Okay.  Just to follow up,

6 the injury in fact language in the law is kind of

7 confounding to me because injury can't occur until the

8 activity occurs.  And by that time, it's beyond the 60

9 days, and you can't bring an appeal at that point.  But I

10 think that's why the law says "imminent."  So it might

11 not have occurred just yet, but possible harm would be

12 imminent if the application were granted.  That's just my

13 two cents on the injury in fact.

14                  However, if the emissions were not

15 harmful, the emissions from FujiFilm, not Croda, not any

16 other neighbors, but if these emissions were not harmful,

17 why would DNREC require remediation?  That's my first

18 question.  Obviously, DNREC recognizes these emissions as

19 harmful or they wouldn't make you purchase credits or

20 take other actions to reduce or eliminate them.

21                  Second question.  Ms. Swain's testimony

22 aside, is there any reason that the board of its own

23 volition could not rule on whether or not we believe that

24 DNREC did not comply with the requirements of the law
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1 with regard to emission reductions?

2                  Those are my two questions.

3                  MR. TWEEDIE:  And I'll try and remember

4 both of them and respond.

5                  So what DNREC did was comply with the

6 statute and the regulations.  It has a very clear process

7 that requires it to evaluate a number of different

8 factors and determine if the application should move

9 forward and be granted a permit, and that's what it did.

10                  I think your question was sort of more

11 specific to the pollutants and the offsets.  Again, the

12 regulations have a clear set of requirements that DNREC

13 must follow and DNREC did.  So, here, there were a number

14 of different types of pollutants.  Of those pollutants,

15 some of them were addressed specifically in kind with the

16 forklift -- the electric forklifts and the electric jacks

17 that then removed the need for the -- I believe they were

18 propane powered forklifts, thus reducing a huge amount of

19 emissions, specifically, more than 1.3 tons, I believe it

20 was, of carbon monoxide.  But that -- those emissions --

21 that reduction of those forklifts would obviously go

22 along with other emissions as well.  And then it used

23 offsets to address other emissions as permitted by the

24 statute and by the regulations.
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1                  So I don't agree with the way you

2 characterized it, which was that by offsetting and

3 requiring projects, that DNREC somehow admitted or

4 conceded the harm here.  That's not at all what happened.

5 DNREC followed the requirements of the statute and the

6 regulations, including those requirements as they pertain

7 to -- as they pertain to offsets.

8                  And I know I've said this a number of

9 times, so I don't want to be a broken record.  But,

10 again, the law is very clear on whose burden of evidence

11 it is, and that is, the burden is on the appellants to

12 demonstrate this.

13                  MS. PETERSON:  Mr. Tweedie, I'm not sure

14 you understood my question.  If you did, you

15 mischaracterized it.

16                  My two questions were this.  One was

17 that you were arguing that -- how do you know any of this

18 is harmful?  How do you know the wind's going to blow

19 your way?  All these other things.

20                  So my first question was DNREC obviously

21 believes that pollutants are harmful, or they wouldn't

22 have these remediation provisions in the law.  They'd

23 just say, Go ahead and release whatever you want to

24 release.  But they don't.  They say, If you're going to
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1 release these pollutants, you have to offset them because

2 they're harmful.  And so you have to offset them either

3 by purchasing credits or by doing something, as with the

4 forklifts, to remediate them.  So that's number one.

5                  Number two, my second part of the

6 question was, okay, Ms. Swain's testimony aside, is there

7 any reason that if the board, for example, believes --

8 well, I'm going to give you an example.  There's -- Fuji

9 has not proposed to do anything about the carbon dioxide

10 that's going to be released, and that -- and that --

11 there's a lot of that.  There's going to be, what, 4,755

12 tons per year.  But for some reason, they don't think

13 that that needs to be addressed.

14                  Suppose the board thinks that it does

15 need to be addressed?  That adds quite a bit of pollutant

16 to the air, greenhouse gases, which we all know are

17 harmful.  If the board believes that DNREC erred in not

18 including CO2 in its calculations, could the board not

19 remand the application to DNREC and say, Deal with these,

20 you know, 4,000 some -- 4,755 tons of CO2 that you didn't

21 list or that you didn't remediate?

22                  Or are you saying that just because

23 Ms. Swain doesn't think there should be credits or

24 offsets, then we're -- then we're just stuck with that?
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1                  MR. TWEEDIE:  So to the first question,

2 I just want to be clear.  The fact that pollutants are of

3 some general nature harmful is not sufficient to

4 establish standing.  Standing requires a particularized

5 injury that is specific to the appellants.  So the fact

6 that carbon monoxide or any other pollutant is harmful in

7 some general sense is simply not sufficient.  And that

8 burden is the appellants' to demonstrate, which they have

9 not.

10                  To your -- to your second question, no.

11 Standing is a threshold question.  If there's not

12 standing, then the board does not have the authority to

13 address to -- if there is not standing, the board cannot

14 hear this appeal.  And, therefore, the board does not

15 have authority to take the steps you outlined.

16                  MS. PETERSON:  Yeah.  And I understand

17 that the standing issue comes first.  And if we find that

18 there is no standing, then the rest of the -- the rest of

19 the issues go away.

20                  But I'm really confounded by that -- the

21 whole issue of injury in fact.  The injury couldn't have

22 happened yet because they haven't started releasing the

23 toxins yet.  So that's kind of where I get a little bit

24 stuck on this.  She hasn't been harmed yet because
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1 they're not doing it yet.  But the threat it is imminent

2 because of the proximity to the plant, and we know it's

3 harmful because DNREC requires that there be remediation

4 for it.  So...

5                  MR. TWEEDIE:  Respectfully, those are

6 not sufficient to meet the requirement of standing.  It

7 must be demonstrated for the appellant that they have met

8 all of these thresholds.  For example, they should have

9 brought an expert witness, as they suggested they might,

10 who could have testified that the level of X or Y

11 emission was with the prevailing wind patterns and

12 emission levels, et cetera, et cetera, all the details

13 would actually cause Ms. Swain a particularized clear

14 injury.

15                  They chose not to do that and,

16 therefore, they have not met their burden.  And, you

17 know, the -- I won't begin to step on Mr. Maloney's role,

18 but this board's role is discrete and limited by the

19 statute, and that's where it is.

20                  MS. PETERSON:  So the fact that EPA says

21 that sulfur dioxide affects your respiratory system and

22 the witness has bronchitis and asthma and has to use an

23 inhaler, you're saying that we can't connect the dot --

24 we're not allowed to connect the dots there?
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1                  MR. TWEEDIE:  I'm saying that the

2 obligation is on the appellant to connect that dot, and

3 she has not done so.

4                  MS. PETERSON:  Well, I think -- well,

5 maybe some of us think that she did, but all right.

6 Thank you.

7                  MS. MEITNER:  If there are no other

8 questions for the board at this time, Mr. Kristl?

9                  MR. KRISTL:  Yes.  First of all, thank

10 you to the board for -- first of all for being

11 understanding last Wednesday.  Ms. Swain certainly

12 appreciated the fact that you continued the hearing and

13 gave her the opportunity to be able to testify today.

14                  Look, the issue, you know, is standing.

15 All right.  We've got injury in fact, fairly traceable,

16 or what I like to call causation, right, and

17 redressability.  And Mr. Tweedie's argument, you know,

18 mischaracterizes Ms. Swain's testimony to sort of set up

19 this straw man that he then gets to knock down.

20                  Just to be clear, Ms. Swain's position

21 is not that she wants a remedy of no increases.  She

22 doesn't want to have those pollutants in her

23 neighborhood, and the way to get there is what the

24 clean -- what the Coastal Zone Act says, more than offset
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1 those negative environmental impacts, right?  If, in

2 fact, you more than offset those negative environmental

3 impacts, I think the effect is, there's no increase in

4 the pollutants in the area.  All right.  That is

5 something that is clearly within the regulatory structure

6 of the Coastal Zone Act, and it's clearly what this board

7 can do.  Make DNREC follow the regulations.  That's what

8 the argument is.

9                  The second one is she said she doesn't

10 want any offsets.  No.  She doesn't want this shortcut to

11 be used where we've got ten different pollutants, some of

12 them being increased by 1,526 percent, all to be swept

13 together and say, Well, you know what, buy a NOx credit

14 or buy a VOC credit and you're fine.  That's the problem.

15 When she talks about she doesn't think the offsets are

16 appropriate, it's that shortcut which DNREC used here

17 that she's attacking.

18                  Now, with that in mind, let's get to

19 what, in fact, is the argument.  Injury in fact, right?

20 There must be a concrete and particularized injury.  And

21 how do courts define that?  They don't define it by

22 saying, "Well, you've got to have five experts, and

23 you've got to show definitely that her lungs have gotten

24 worse," because, as Senator Peterson pointed out, it
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1 hasn't happened yet, right?  But common sense, right, you

2 do not leave your common sense at the door when you come

3 into this hearing.  All right?

4                  Now, what are the injuries?  Well,

5 there's two, right?  Everyone seems to be, especially on

6 DNREC's side, seems to be focused on the personal health

7 issue.  I think there's enough there.  But there's one

8 that nobody else has talked about but what Ms. Swain

9 testified to, and that is she said, I like to garden.

10 That's her recreational activity.  She enjoys gardening.

11 And what she testified was that knowing what Fuji's going

12 to release, I'm going to garden less, and I'm going to

13 enjoy it less.

14                  Mr. Tweedie has cited multiple times the

15 Food & Water Watch case.  And I happen to be the person

16 who litigated that case, so I kind of know what it says.

17 And what it said in that case was a recreational

18 interest, if you're going to do it less, if you're going

19 to enjoy it less, that's exactly the kind of injury that

20 supports standing under Delaware law.  That's there;

21 that's clear, and it's established.  All right.

22                  Now there's also a personal health

23 angle.  All right?  What we have, right -- and the

24 argument is, well, you haven't proven that Fuji-specific
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1 pollutants are going to affect Ms. Swain.  But what does

2 the evidence tell you?  You know, they want to say, Well,

3 you haven't separated it out from Croda.  You haven't

4 separated it out from the traffic on Route 9.  But you

5 know what, there is absolutely no evidence in the record

6 to say that those pollutants are any different.

7                  What is in the record, however, is found

8 in the application itself, it's Joint Exhibit 4.  It's on

9 table 15 -- the table that's on page 15.  And that is

10 that we have ten different pollutants that are going to

11 be significantly increased, all right, eight of them by

12 1,526 percent.  And you know what, if you actually do the

13 math, if you take what the current emission of that

14 particular pollutant is showing, and then what the new

15 total is going to be, and you divide, it actually turns

16 out that what Fuji is going to be doing is putting out

17 more than 16 times what it currently does of those

18 pollutants.  All right.  For those eight.  The other two,

19 gee, it's only 371 percent.  It's only 448 percent --

20 significant increases in those amounts of pollutants.

21                  Ms. Swain also testified the wind

22 regularly blows from Fuji towards her house.  She stands

23 across the street from the gates of Fuji when she goes to

24 LabCorp.  All right.  Now, I think it is -- requires a
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1 significant suspension of common sense to say that those

2 16 times more than what's currently emitted are not going

3 to be breathed in by Ms. Swain as she goes about living

4 her life -- that she's going to be impacted.  Those are

5 pollutants.  She testified those are the pollutants, from

6 her health experience, that adversely affect her lungs,

7 right?

8                  The dots are there.  We've connected

9 them.  All right.  The fact that DNREC doesn't want to

10 connect them, that doesn't mean that standing isn't

11 shown.  All right.  So injury in fact, the recreational

12 interest is definitely there, but the personal health

13 injury is also there.

14                  Causation.  Mr. Tweedie says it's not

15 fairly traceable to the conduct.  Again, what does Food &

16 Water Watch say?  It says you have to show that there is

17 a harm from the challenged governmental action.  What is

18 the challenged governmental action in this appeal?  It's

19 the issuance of the permit which then allows Fuji to emit

20 all these extra pollutants.  That's the connection that

21 needs to be made.  And it is made, right?

22                  Ms. Swain said, I'm going to garden

23 less.  I'm going to enjoy it less because of all those

24 extra pollutants that come out under this permit.  All
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1 those extra pollutants are what can affect her lungs,

2 right?  There's a direct connection between what has

3 happened here, the governmental action, the issuance of

4 the permit, and the injuries that Ms. Swain is asserting

5 here.

6                  Redressability.  What does Ms. Swain

7 want you to do?  It's what we have always said.  All

8 right.  It's what we put in our request for relief.  All

9 right.  You have a choice.  You can deny the permit,

10 right, because they have failed to comply with the

11 regulations.  And if you deny the permit, those emissions

12 don't occur.  Those emissions don't occur, Ms. Swain can

13 garden again without worrying about those emissions.  She

14 doesn't have to worry about the health impacts that come

15 from those emissions, direct connection.

16                  Now, the other possible relief that I

17 talked about was you could modify the permit by putting

18 in specific requirements that they have to offset all ten

19 of those pollutants, and not just do this "I'll buy some

20 NOx" shortcut and be done with it.  Again, does that

21 redress the injuries?  Absolutely.  Because what it means

22 is those pollutants are not going to be going out into

23 the air.  All three elements are present for her

24 personally.
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1                  On the civic association side, one, you

2 have to have -- the standard is you have to have standing

3 for one or more members.  Ms. Swain proves that.  Second,

4 the lawsuit or the appeal has to be germane to the

5 organization's purpose.  All right.  Now, we had this

6 reference to the language in the certificate of

7 incorporation, but notice what that said.  It doesn't say

8 you must be doing this to educate.  It says you have to

9 operate for charitable, religious, educational,

10 scientific purposes.

11                  I submit to you that when Ms. Swain

12 testified that the purpose of the civic association is to

13 try to protect the members, you know, the residents of

14 Collins Park to improve their quality of life, whether

15 you want to call that educational by bringing it to their

16 attention or bringing it to the board's attention,

17 whether you want to call it scientific because what we're

18 doing is we're standing up and saying, You have to stop

19 these pollutants from affecting Collins Park residents,

20 it all fits in there.  Right?  It all fits in there.

21                  And this notion that the corporate

22 entity -- you know, that we had to file this appeal as

23 Collins Park Civic Association II, Incorporated, no, we

24 don't have to.  One, there is the corporate entity that
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1 does exist, and now that's not really at dispute.  But

2 more importantly, you don't have to be a corporation to

3 file an appeal.  Be a group of individuals that call

4 yourself something, and that's good enough.

5                  And Ms. Swain testified that the

6 group -- that the civic association is a group of

7 individuals working together, and that that's what they

8 intend and called themselves when they brought this

9 appeal.  All right.  It fits under that "group of

10 individuals" part of the definition of a purpose -- of a

11 person, rather, that you find in the Coastal Zone Act.

12 All right.

13                  So it's germane to their purpose.  It's

14 an organization that can be brought.  All right.  And,

15 remember, too, on the germane to the purpose thing, since

16 we were looking at the Certificate of Incorporation and

17 everything else, the Ocean Port court said, You know

18 what, that's not -- that's an undemanding standard.  It

19 is a weak standard.  The only way you violate the

20 germane to the organization's purpose is if you cannot

21 draw any connection between the suit or the appeal and

22 the purpose of the organization.  And Ms. Swain clearly

23 drew that connection for you, right?

24                  And then the last part, the third
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1 requirement that it doesn't involve individual members.

2 All right.  Delaware courts have made it clear that when

3 all you're doing is challenging a permit, that element

4 doesn't come into play.  It come into play if you're

5 trying to bring a suit seeking damages for your

6 individual members or something like that.  That's not

7 what we have here.  All right.

8                  So the civic association has standing.

9 Ms. Swain has standing, and that allows us to get to the

10 merits.  Right?

11                  Senator Peterson, you asked the

12 question, can the board act separately?  The reason why

13 DNREC is pressing so hard on the standing point is

14 because they don't want to get to the merits.  This is

15 the easy way out.  All right?  But if you find that

16 there's standing, then we can get to those issues, and

17 then the board can do whatever the board feels is

18 appropriate, you know, in terms of what DNREC did.  All

19 right.

20                  Let's not take the shortcut either to

21 get out of this case just because standing gets us there,

22 but also, let's not take the shortcut which says, Oh,

23 we've offset emissions of lead or sulfur dioxide or all

24 these other things because we happened to buy a couple of
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1 NOx credits.

2                  I have nothing further in any argument.

3 But if the board have questions, I'm happy to answer

4 them.

5                  MR. TWEEDIE:  I would request a few

6 brief comments, but I'm not sure if Fuji's counsel also

7 wanted to weigh in to any extent.

8                  MR. KRISTL:  It's not their motion.

9                  MR. WHETZEL:  It's no longer a motion.

10 It's an appellants' burden on the merits.

11                  MS. MEITNER:  I'm sorry.  I couldn't

12 hear if that was the chair speaking.  I couldn't quite

13 hear it.

14                  Mr. Legatski, are you -- are you

15 speaking?

16                  MR. LEGATSKI:  I am here now, yes.  I

17 was distracted for a moment there.

18                  MS. MEITNER:  Oh, okay.  Did you hear

19 Mr. Whetzel's comment?

20                  MR. LEGATSKI:  Yes.

21                  MS. MEITNER:  And do you wish to allow

22 him to speak or not?

23                  MR. LEGATSKI:  If he wishes to speak,

24 and if the board wants to be here for a little longer,
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1 that's fine.  I'm perfectly happy to let anyone speak who

2 has a part of this particular moment.

3                  MS. PETERSON:  Mr. --

4                  MR. LEGATSKI:  Mr. Whetzel is

5 certainly --

6                  MS. PETERSON:  Mr. Chairman, it's Karen

7 Peterson.  I was under the impression that those remarks

8 were kind of closing arguments.  Was I wrong?

9                  MR. LEGATSKI:  No.  They were closing

10 arguments.  I just wasn't sure if they had been completed

11 by the participants.

12                  MS. PETERSON:  I'm sure we could go back

13 and forth all day on this issue --

14                  MR. LEGATSKI:  Right.

15                  MS. PETERSON:  If everybody had their

16 second thought.

17                  MR. LEGATSKI:  All right.

18                  MR. WHETZEL:  With respect, Fuji has not

19 had an opportunity to speak in closing argument, period.

20 And we will be brief if allowed to speak.

21                  MS. PETERSON:  Then I will withdraw my

22 objection.

23                  MR. LEGATSKI:  And --

24                  MS. MEITNER:  I'd like to hear what
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1 Mr. Whetzel has to say.

2                  MR. WHETZEL:  I apologize if there's

3 been any confusion on that point.

4                  I'm sorry.  Mr. Chair?

5                  MR. LEGATSKI:  I was just going to say,

6 then let's have Mr. Whetzel conclude his remarks.

7                  MR. WHETZEL:  Very briefly.

8                  MR. LEGATSKI:  Please do.  Yes.

9                  MR. WHETZEL:  First, there is no

10 evidence in this record to demonstrate an injury, either

11 actual or immanently threatened associated with Fuji's

12 project.  In fact, Ms. Swain conceded that she can't tell

13 you, and there's no other evidence that the emissions

14 associated with this project will exceed any applicable

15 regulatory or health-based standard, whether it's the

16 National Ambient Air Quality Standard or anything else.

17 So there simply is no evidence in the record of any

18 injury or any adverse health impact.

19                  Secondly, it is inconclusive from this

20 record that these minimal emissions from the Fuji

21 project -- I'm sorry.  It is inconclusive from this

22 record because there is no real evidence that any concern

23 or harm that Ms. Swain fears is fairly traceable to

24 the challenged conduct.  And the challenged conduct is
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1 the project that Fuji wants to proceed with and has

2 proposed.

3                  I recognize there was a question as to

4 whether DNREC's requirement of offsets is itself

5 sufficient injury for standing or an acknowledgement

6 that -- to the fact that the department required offsets

7 demonstrates that there's sufficient injury for standing.

8 That argument was rejected by the Delaware Supreme Court

9 in the Nichols case.

10                  And then, finally, as to who's the

11 appellants, with all due respect, the appellants here are

12 playing a shell game.  They name one entity in their

13 appeal.  We point out that that entity has been

14 dissolved, no longer exists, they come up with a second

15 entity.  We point out that that entity has a very narrow

16 purpose under Delaware law as set forth in its

17 Certificate of Incorporation.  And one of the essential

18 elements that goes along with that limitation is that the

19 entity act for public purposes, not for private purposes

20 of its members.

21                  And then, finally, we hear about a group

22 of individuals, whatever that may be that's sufficient.

23 That's just simply not sufficient for either standing

24 purposes or to meet procedural requirements of fair
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1 notice of timely perfection of appeal.

2                  That's all I have.

3                  MR. LEGATSKI:  Thank you.  Are we ready

4 to take a vote?

5                  MS. MEITNER:  Mr. Chair, I would suggest

6 that we might want to discuss for a few minutes among the

7 board and publicly some of what we've heard today.

8                  MR. LEGATSKI:  All right.

9                  MR. TWEEDIE:  Could I request a brief

10 opportunity to respond to some of the things that

11 Mr. Kristl said, and I will also be very brief?

12                  MR. LEGATSKI:  Yes.

13                  MR. TWEEDIE:  Thank you.

14                  MR. LEGATSKI:  I want everyone to have a

15 chance for at least a brief summation-type response,

16 everyone who has testified as far as I'm concerned.

17                  MR. TWEEDIE:  Thank you.  Again, Jamison

18 Tweedie.

19                  Mr. Kristl urged you not to take the

20 shortcut of standing to dispose of this case.  Standing

21 is not a shortcut.  It is a requirement of Delaware law

22 established clearly over a long lineage of caselaw, of

23 which I'm sure Mr. Kristl is very familiar.

24                  He urged you to apply common sense.
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1 Common sense is, of course, good, but you need to comply

2 with the law that guides this proceeding.  The law is

3 what controls.  And the testimony that is in the record

4 is that -- is the evidence that is there.  And as I

5 outlined earlier, Ms. Swain explicitly contradicted

6 various elements, each of which undermine the existence

7 of standing.

8                  And I would last note that in our

9 motion, we argued, and in my argument this morning,

10 argued that the claims need to be addressed separately,

11 one for determinations of standing, and I don't believe

12 there was any argument to the contrary.

13                  Thank you.

14                  MR. KRISTL:  This is what happens.

15 People keep wanting to talk.

16                  MR. LEGATSKI:  Next?

17                  MR. KRISTL:  Well, I just -- let me --

18 30 seconds.  The --

19                  MR. LEGATSKI:  All right.

20                  MR. KRISTL:  The point -- I'm sorry.

21 But, again, this is Mr. Kristl for the appellant.

22                  Look, the point that Mr. Tweedie is

23 making about separate things, he cited three cases that

24 are not in their briefs.  I had five minutes on the break
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1 to look up the Lechliter case.  And the Lechliter case

2 had claims that were based on completely different

3 statutes, completely different claims, and that was the

4 reason why the Court was sort of looking at claim versus

5 another.  This is all arising out of one thing: the

6 issuance of the permit.

7                  And so if Ms. Swain is affected in any

8 way, shape, or form by the issuance of the permit, she

9 can raise the legal issues she wants to raise about that

10 particular fact, so both are covered.  There is nothing

11 which says we have to go pollutant by pollutant.

12                  And so I think Mr. -- I respectfully

13 suggest Mr. Tweedie's wrong on that point.

14                  MR. LEGATSKI:  Any other last remarks

15 from anyone?

16                  MS. MEITNER:  Mr. Chairman, if we have

17 concluded the remarks of the participants, I would like

18 to engage the board for a few minutes in a discussion.

19                  MR. LEGATSKI:  All right.  Does anyone

20 have any objections?  Then please proceed briefly.

21                  MS. MEITNER:  Thank you, Mr. Chair.

22                  I think it's difficult for the board to

23 listen to some very intricate legal arguments and to

24 synthesize those arguments in a matter of a few minutes

Page 138

Veritext Legal Solutions
215-241-1000 ~ 610-434-8588 ~ 302-571-0510 ~ 202-803-8830



SWAIN - cross

1 and on the public record to not have the benefit of

2 private discourse.  But be that as it may, I will turn

3 immediately to the current case.

4                  I think that there is much confusion

5 that has been generated over the status of the community.

6 And I think for purposes of my thinking, it is perhaps a

7 little simpler and a little easier to just consider the

8 individual, Jeanette Swain, who we heard from who we know

9 has expressed an interest.

10                  I am deeply troubled that the statute,

11 the Coastal Zone Act, exists and it has clearly stated in

12 it an opportunity for appeal to a board of private

13 individuals who can review the actions of the Secretary.

14 And there seems to be an argument that members of the

15 general public can't show standing because the harm

16 hasn't happened yet.  I think there are cases that have

17 been cited, and I -- and I won't try to enumerate them,

18 that would indicate that just because something will

19 happen in the future, it's pretty clear it's going to

20 happen, then it's sufficiently imminent to trigger

21 standing.

22                  And I think, were that not the case,

23 there would never be situation where a member of the

24 public could challenge the board or could challenge the
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1 Secretary's order.  And, clearly, there was an intent by

2 the legislature to allow this to happen, so I'm troubled

3 by that.

4                  And I would go on to say that in this

5 particular instance, you have an individual who lives in

6 close proximity to the facility.  This is not an outside

7 environmental organization that resides in California and

8 files all over the country.  This is a person who lives

9 in Delaware less than a mile from the facility who's

10 expressed an interest and a concern.  And so I would like

11 to give deference, some amount of deference, to the

12 standing of that individual.

13                  Beyond that, what is Ms. Swain claiming?

14 She is a compromised individual, a sensitive individual

15 who has preexisting health conditions, but that is not

16 unusual in our -- in our state, in our community.  And I

17 think that you have to take the appellant as you find

18 them.  And I think we need to be cognizant of that.  I

19 think it's an issue of is the quality of life of this

20 individual -- and that's the purpose of the Coastal Zone,

21 to protect quality of life of the people of the state of

22 Delaware.

23                  I think that Ms. Swain has show that her

24 quality of life may be impacted by additional pollutants
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1 in her immediate vicinity, additional pollutants of a

2 toxic nature, of a nature that a sensitive individual

3 with chronic bronchitis might be sensitized to.  And it

4 just seems to me in this particular instance, given her

5 proximity, given her mental -- or I'm sorry -- her

6 physical condition, given the facts that stand on the

7 record that there are toxic contaminants that will be

8 introduced that were not there before, I think that the

9 plaintiff has shown standing.

10                  MS. PETERSON:  Mr. Chairman, it's Karen

11 Peterson.

12                  MR. LEGATSKI:  Yes.

13                  MS. PETERSON:  I agree with everything

14 Ms. Meitner just said.  But I guess in my mind, I boil it

15 down to one thing.  If Ms. Swain doesn't have standing

16 under this law, I can't imagine who would ever have

17 standing under this law.  I think they have met the

18 standards that we need to consider, and if no one else

19 has any comments, to make a motion.

20                  MR. LEGATSKI:  Are there any further

21 comments?

22                  MR. BAKER:  Robert -- excuse me --

23 Robert Baker here.

24                  MR. LEGATSKI:  Are there any not --
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1                  MR. BAKER:  Yes.

2                  MR. LEGATSKI:  Yes.

3                  MR. BAKER:  Robert Baker here.

4                  Are we considering now just the motion

5 on standing?

6                  MS. MEITNER:  Yes.

7                  MR. BAKER:  Thank you.

8                  MR. LEGATSKI:  Yes.

9                  MS. PETERSON:  With that said, I'll

10 defer to Ms. Meitner to make the motion if you prefer.

11 She's far more eloquent than I.

12                  MS. MEITNER:  Oh, I just assume that at

13 this point in time, the appropriate thing would be to

14 call the roll of the board and ask them for their vote as

15 to whether they -- jeez.

16                  Kevin, help me out here.  Would it be --

17 I'm -- and, Kevin, I apologize.  I should be calling you

18 "Mr. Maloney."

19                  MR. MALONEY:  No, that's okay.

20                  MS. MEITNER:  I --

21                  MR. MALONEY:  We've known each other a

22 long time --

23                  MS. MEITNER:  Sorry.

24                  MR. MALONEY:  I think the proper way to
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1 do this --

2                  MS. MEITNER:  -- Kevin and I do

3 apologize for -- I meant no disrespect.

4                  Mr. Maloney, the appropriate point here

5 would be to vote to grant the motion to dismiss or not.

6 Is that kind of the correct legal point?

7                  MR. MALONEY:  Can you hear me now?

8                  MS. MEITNER:  Yes.

9                  MR. MALONEY:  Okay.  Good.  Sorry.  I

10 was getting confused with when I'm muting and when I'm

11 unmuting.  I think -- yeah, I mean, I would say that the

12 motion should be couched as to whether or not the board

13 members grant DNREC's motion to dismiss.

14                  MS. MEITNER:  So perhaps -- okay.

15                  So I would like to make a motion.

16                  MR. MALONEY:  I'm sorry.  Let me -- let

17 me -- but the point being a vote, hypothetically, to deny

18 DNREC's motion to dismiss would be the same thing as an

19 affirmative finding that the appellant demonstrated

20 standing.

21                  MS. PETERSON:  Excuse me.  Mr. Maloney,

22 now you lost me on that one.

23                  So a "yes" vote would be to grant

24 DNREC's motion to dismiss?

Page 143

Veritext Legal Solutions
215-241-1000 ~ 610-434-8588 ~ 302-571-0510 ~ 202-803-8830



SWAIN - cross

1                  MR. MALONEY:  Right.

2                  MS. PETERSON:  A no --

3                  MR. MALONEY:  If you believe that --

4                  MS. PETERSON:  A no --

5                  MR. MALONEY:  If you believe that there

6 is standing, you would vote "no."

7                  MS. PETERSON:  I'm sorry.  Okay.

8                  MR. MALONEY:  If you believe that there

9 is standing, you would vote "no" --

10                  MS. PETERSON:  Okay.

11                  MR. MALONEY:  -- on the motion to

12 dismiss.

13                  MS. PETERSON:  Got it.  Thank you.

14                  MR. LEGATSKI:  Are we at the point of

15 being ready for a roll call?

16                  MS. PETERSON:  Do we need a motion?  Do

17 we need that motion made before we call the roll?  Is

18 it --

19                  MR. LEGATSKI:  That's probably a good

20 idea to put it in specific words.

21                  MS. PETERSON:  A motion to grant DNREC's

22 motion to dismiss.

23                  MR. LEGATSKI:  Yes.

24                  MS. MEITNER:  I don't know that -- I
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1 think it's just -- and Kevin help me here -- it's not so

2 much that we're -- it's a motion, it's just a vote.  Call

3 the question?

4                  MR. MALONEY:  I think you need to make a

5 motion to make a ruling on DNREC's motion to dismiss.

6                  MS. MEITNER:  Okay.

7                  MS. PETERSON:  Then I'll go ahead, then,

8 and make a motion to grant DNREC's motion to dismiss.

9                  Is there a second?

10                  MS. MEITNER:  Oh, second.  I just wanted

11 to make sure I got it down right.  Grant --

12                  MR. LEGATSKI:  So that was a --

13                  MS. MEITNER:  -- DNREC's motion to

14 dismiss.

15                  MS. PETERSON:  So a "yes" would be to

16 dismiss.  A "no" would be to grant -- to give standing.

17                  MS. MEITNER:  Thank you for the

18 clarification.

19                  MS. PETERSON:  Can we call the roll?

20                  MR. LEGATSKI:  Senator Peterson, why

21 don't you start?

22                  MS. PETERSON:  Okay.  No.

23                  MR. LEGATSKI:  Ms. Meitner?

24                  MS. MEITNER:  No.
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1                  MR. LEGATSKI:  Mr. Draper?

2                  Mr. Baker?

3                  MR. BAKER:  No.

4                  THE COURT REPORTER:  I'm sorry.  I

5 didn't hear a response from Mr. Draper.  I apologize.

6                  MR. LEGATSKI:  I didn't either, but is

7 he available?

8                  MR. DRAPER:  Can you hear me?

9                  MR. LEGATSKI:  Mr. Draper?  Mr. Draper,

10 are you there?

11                  MR. DRAPER:  Can you hear me?

12                  MR. LEGATSKI:  I can.  Can other people?

13                  MS. PETERSON:  Yes.

14                  MR. DRAPER:  I voted no.

15                  MR. LEGATSKI:  All right.

16                  Mr. Schulties?

17                  MS. MOHAMMED:  Mr. Whitehouse?

18                  MR. WHITEHOUSE:  I'm voting no.

19                  MR. LEGATSKI:  Are there any other board

20 members present who have not voted yet?

21                  MR. MALONEY:  I think just you,

22 Mr. Chairman.

23                  MR. LEGATSKI:  Just myself.  No.

24                  MS. MEITNER:  I'm sorry.
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1                  MR. LEGATSKI:  The nays have --

2                  MS. MEITNER:  Mr. Legatski, was that a

3 no --

4                  MR. LEGATSKI:  Yes.

5                  MS. MEITNER:  -- vote?  Okay.  Thank

6 you.

7                  MR. LEGATSKI:  That was -- that was

8 intended to be a no vote.  I can see how it came out a

9 little confusing.

10                  But with that, the vote is 6, no; no,

11 yes, 0 yes.

12                  MS. PETERSON:  Would this be a good time

13 to break for lunch?

14                  MS. MEITNER:  I think it would.

15                  MR. LEGATSKI:  Yes.

16                  MS. MEITNER:  Is there any reason why we

17 cannot, even though we walk away, leave the video

18 connected?  This will be open during this period,

19 everybody will know that, and I'll, you know, go on mute,

20 but I don't want to try to get in again because of some

21 difficulties that I've had, so is it all right to just

22 leave myself connected?

23                  MS. MOHAMMED:  That's fine.

24                  MR. MALONEY:  Yeah.  I'd like to do that
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1 too.  And I just want to warn everybody, we have to get

2 this thing done today.

3                  MS. MEITNER:  So what is the shortest

4 break people can live with?

5                  MS. PETERSON:  30 minutes.

6                  MS. MEITNER:  Okay.  Sounds good.

7                  MS. SCOTT:  Mr. Maloney?  Apologies.

8 This is Devera Scott for DNREC.

9                  I'm just a little confused on the

10 process going forward.  DNREC does have a motion in

11 limine that we raised, but the remainder of the case on

12 the merits really are legal arguments about the

13 interpretation of the regulations and the burden of, you

14 know -- the burden of proof is still on appellants.  So

15 it's unclear to me how the appellants are going to

16 proceed with their case-in-chief in terms of their

17 witness is Ms. Swain.

18                  I don't know if she's speaking to that,

19 but, really, these are really legal arguments about

20 whether the -- whether the regulations require carbon

21 dioxide to be included in an offset proposal, whether the

22 regulations 9.1.5 allow the applicant to purchase credits

23 to offset a pollutant that is not -- it's not

24 practicable.
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1                  I mean, Mr. Kristl makes much about what

2 was and what wasn't in the motion to dismiss in terms of

3 legal citations, but we have heard very little from him

4 since this case began, whether it was a standing issue or

5 otherwise.  So I just request a little bit of guidance so

6 that we know, you know, what to expect going forward.

7                  MR. MALONEY:  Well, I think we're going

8 to hear from Mr. Kristl at 2:00.

9                  MR. KRISTL:  I can tell you right now if

10 it will affect your lunchtime, you know.  I don't have

11 any other witnesses.  I'm going to -- I'm going to move

12 the admission of my five exhibits, and then with the

13 joint exhibits, and those exhibits, I'm going to rest my

14 case.

15                  And then the other parties have

16 identified witnesses.  I don't know if they're not going

17 to call them or not, but, you know, I tend to agree with

18 Ms. Scott's assessment.  This is a legal argument about

19 what the regulation requires.  After I get my five

20 exhibits in, I'm ready to legally argue.  But the other

21 parties may want to call witnesses.  It's up to them.

22                  MR. MALONEY:  Well, I think we're going

23 to have a legal argument on those exhibits before we --

24 that will be the first thing we do when we get back, in
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1 my opinion.

2                  MR. KRISTL:  But however that gets

3 resolved, either I'm going to move them in or I'm not

4 going to be able to move them in, but that's it.  That's

5 my case.

6                  MR. MALONEY:  Okay.  Then DNREC would

7 make their case, and the appellant, too, will have an

8 opportunity to make her case.

9                  MR. KRISTL:  Right.

10                  MR. MALONEY:  Okay.  We'll see you at

11 2:00.

12                  MS. MEITNER:  Thank you.

13                  MR. LEGATSKI:  Thanks, everyone.

14                  (Brief recess.)

15                  MS. MEITNER:  I was asking Mr. Maloney

16 to call the roll so that we could check to see if all

17 members of the board are here.

18                  MR. LEGATSKI:  And this is Richard

19 Legatski.  I just got back in.

20                  MR. DRAPER:  Jeff Draper's back.

21                  MS. PETERSON:  Karen Peterson's back.

22                  MS. MEITNER:  Mr. Baker?

23                  MR. BAKER:  Yes, I'm here.

24                  MS. MEITNER:  Mr. Whitehouse?
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1                  MR. WHITEHOUSE:  I'm here.

2                  MS. MEITNER:  Mr. Chair, all members of

3 the board are present.

4                  MR. LEGATSKI:  Thank you.  Let's

5 proceed.

6                  MS. SCOTT:  Chair Legatski, this is

7 Devera Scott.  And if I may, DNREC would -- does have a

8 motion in limine and a motion to exclude the five

9 documents that appellants have identified in the

10 stipulation of facts, which DNREC did object to in that

11 document.

12                  MR. LEGATSKI:  All right.  Do we need a

13 roll call vote on those documents?

14                  MS. MEITNER:  I think we need some

15 discussion first about why they wish to be excluded.

16                  MR. LEGATSKI:  Okay.

17                  MS. SCOTT:  As a primary matter, the

18 information, the evidence submitted to the board under

19 the APA is that which is plainly -- that is relevant.

20 The APA provides that any plainly irrelevant, immaterial,

21 insubstantial, cumulative, and privileged evidence may be

22 excluded, as can repetitive proof.

23                  And, here, the five documents that

24 appellants seek to introduce are documents that are all

Page 151

Veritext Legal Solutions
215-241-1000 ~ 610-434-8588 ~ 302-571-0510 ~ 202-803-8830



SWAIN - cross

1 related to climate change, Governor Markell's executive

2 order, and some other documents, but they're all related

3 to climate change.

4                  It's DNREC's position that the relevant

5 evidence here is the evidence that was before the

6 Secretary.  The Secretary -- when the Secretary made the

7 permit decision here.  The regulations also guide what

8 the permit application must include.  And none of these

9 documents are required documents by the regulations.  But

10 more importantly, there's no evidence in the record.

11                  Ms. Swain testified about her standing.

12 She made no arguments or no claims that she was injured

13 by climate change.  And to that point, climate change --

14 again, I don't want to reargue standing.  The board has

15 ruled -- but that is not a -- that is not a localized

16 specific harm.  That is a generalized harm to the entire

17 population, not only of the state, of the country, of the

18 world, and it's not relevant to her claims, to her

19 injuries, and should be excluded by the board.

20                  MS. MEITNER:  Ms. Scott, I'm sure that

21 those documents are listed, but I don't have that

22 document in front of me.  Could you just tell me the five

23 documents just by title, please.

24                  MS. SCOTT:  Oh, sure.  This was in the
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1 stipulation for the hearing.  It was the -- Governor

2 Markell's 2013 Executive Order Number 41 "Preparing

3 Delaware for Emerging Climate Impacts and Seizing

4 Economic Opportunities From Reducing Emissions."

5                  2014 -- the second document is "2014

6 Climate Framework for Delaware."  Number 3 is "Climate

7 Action in Delaware: A 2016 Progress Report."  Number 4 is

8 the 2020 Climate Action Plan overview.  And number 5 is

9 climate change causes and consequences.

10                  And, again, there's no evidence in the

11 record.  Ms. Swain did not testify that she was injured

12 by climate change.  The regulations, the statute does not

13 require this information to be considered by the -- by

14 the Secretary, and it's irrelevant to this hearing.

15                  And DNREC respectfully requests that

16 those documents not be admitted into evidence.

17                  MS. MEITNER:  Professor Kristl?

18                  MR. KRISTL:  Yes.

19                  MS. MEITNER:  Would you care to address

20 this?

21                  MR. KRISTL:  Absolutely.  Absolutely.

22                  First, the issue of standing has already

23 been decided by the board, so the issue of whether or not

24 it was appropriate to offset the 4,758 additional tons of
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1 carbon dioxide, greenhouse gases to be released each

2 year, that's a claim that's out there.

3                  So why is it relevant?  Well, it's

4 relevant because, you know, what does the regulation call

5 for?  The regulation says that there must be an offset of

6 all negative environmental impacts.  The release of

7 greenhouse gases, and what these documents clearly show,

8 is that DNREC knows that the release of greenhouse gases

9 has negative environmental impacts in the state of

10 Delaware.

11                  You know, there's sort of some

12 generalized statements to that effect, and that we have

13 to reduce emissions of greenhouse gases from industrial

14 sources, that's what's in Exhibit 1 through 3.  Exhibits

15 4 and 5 are little sort of short things that are

16 currently found on the DNREC website.  As a matter of

17 fact, all these are found on the DNREC website climate

18 page.  And what they tell you is that greenhouse gases,

19 in particular, carbon dioxide, contributes to climate

20 change.  And what climate change does is it causes higher

21 temperatures; it causes rising sea level, which could

22 impact Delaware; it causes additional impacts within the

23 state.  All that supports the idea that this is a

24 negative environmental impact.
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1                  And since we're talking about whether or

2 not there should be an offset, it's definitely relevant

3 to establishing that predicate of whether or not there

4 should be an offset, so its relevant in that regard.

5                  Now, Ms. Scott also raises the issue

6 that this is something that was not before the Secretary.

7 But there is nothing in either the statute, the Coastal

8 Zone Act itself, or in the regulations which limit what

9 can be before the board to what was before the Secretary.

10 There are some limits like that in the regulations

11 related to the Environmental Appeals Board, but not as to

12 this board.  And so the problem here is that, if

13 anything, what the statutes and the regulations say is

14 that this board has the ability to hear evidence that

15 goes way beyond whatever was before the Secretary, and

16 let me explain to you how.

17                  First Section 7007, so 7 Delaware Code

18 7007, that's the statutory provision which mandates the

19 public hearing that we're having right now.  And all it

20 says is that the board shall hold a public hearing, an

21 appellant can appear represented by counsel.  No

22 limitations in the statute about what the record before

23 the board could be.

24                  The regulations of the Coastal Zone Act
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1 in section 16 specifically describe how an appeal before

2 this board should be conducted.  That section says

3 absolutely nothing about limiting evidence to what was

4 before the Secretary.  In fact, all it says in section

5 16.2.3 is that the board must process and rule on the

6 appeal in accordance with 29 Delaware Code, chapter 101,

7 subchapter 3.  That's the Delaware Administrative

8 Procedures Act, and subchapter 3 called "Case Decisions"

9 is sections 10121 through 10129.

10                  And when you look at the actual

11 provisions of the Delaware APA, it, again, says nothing

12 about limiting the record to what was before the

13 Secretary.  And, if anything, what it says is that the

14 board can get new evidence.  Section 10125 of the APA

15 specifically talks about the fact that the board can

16 issue subpoenas for additional testimony, can issue

17 subpoenas for additional documents, whether at the

18 agency's initiative or at any other party's.  It says

19 that it can cause interrogatories to be served.  It can

20 cause depositions to be taken.  None of that evidence

21 would have been before the Secretary, and, yet, the

22 Delaware Administrative Procedure Act specifically allows

23 for that kind of evidence to be generated and then

24 presented to the agency who is hearing the appeal.
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1                  There's no limit here.  And I'm not

2 trying to put a lot of stuff.  I'm just trying to

3 establish that what I think is relatively obvious, but I

4 want to make sure I've got it proven, predicate notion

5 that carbon dioxide as greenhouse gas contributes to

6 climate change, and climate change is a negative

7 environmental impact, because if so, then the offset

8 provisions are kicking in.  That's why it's relevant, and

9 that's why I think it's appropriate to have those

10 documents in evidence.

11                  MS. MEITNER:  Professor Kristl?

12                  MR. KRISTL:  Yes.

13                  MS. MEITNER:  Do you possibly know off

14 the top of your head, when was the CZA enacted?

15                  MR. KRISTL:  It was enacted on June 28,

16 1971.

17                  MS. MEITNER:  And last amended?

18                  MR. KRISTL:  It was amended in 2017.  I

19 don't know the exact date on that one.

20                  MS. MEITNER:  Okay.  Close.  When were

21 the regs -- the regs were last amended just --

22                  MR. KRISTL:  Just two years ago.

23 Officially, the board, I think, approved it on September

24 1, 2019.
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1                  MR. WHETZEL:  Mr. Chairman, Fuji also

2 has an objection to these exhibits and would like to be

3 heard at the appropriate time.

4                  MS. MEITNER:  Chairman, would you like

5 me to -- this is Pam Meitner -- to deal with minor issues

6 just in the interest of moving things along?

7                  MR. LEGATSKI:  That would be fine with

8 me.

9                  MS. MEITNER:  Thank you.

10                  Mr. Whetzel, please proceed.

11                  MR. WHETZEL:  We join in DNREC's

12 objection.  Fuji's also objected to the relevancy of

13 these documents on slightly different grounds, and

14 primarily that they are very broad and general in nature.

15 They address greenhouse gases at a state, national, and

16 international level.  There's nothing in these exhibits

17 that relate specifically to the Fuji plant, much less the

18 specific project involved here.  And without a

19 foundational technical witness or some other witness to

20 explain how they relate to the Fuji project which is

21 before the board, they can't possibly be probative of the

22 issues in dispute.

23                  That's it.

24                  MS. MEITNER:  Thank you.
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1                  MS. SCOTT:  If I may, I do have some

2 follow up to Mr. Kristl's argument.

3                  First of all, DNREC is not relying on an

4 EAB standard about the record before the Secretary as

5 being the only limitation here.  The APA is clear.  The

6 APA does guide these proceedings that the board may

7 exclude plainly irrelevant, immaterial, insubstantial,

8 cumulative, and privileged evidence.  And, here, the

9 common denominator in DNREC's argument is relevance, and

10 we maintain that these documents are not relevant because

11 they weren't in the record before the Secretary.

12                  The regulations do not require a

13 consideration here of climate change.  And I would --

14 first of all, the regulations defer, you know, the

15 Secretary is entitled to deference when making permit

16 decisions.  But these regulations were enacted in 2019,

17 and for the conversion permit process, that was added.

18 And this is not a conversion permit.  This is a

19 traditional Coastal Zone Permit.  If it was a -- if this

20 was a conversion permit, yes, the regulations require sea

21 level change to be a factor.  But this -- these are

22 not -- this is not a conversion permit.

23                  There's nothing in the -- in the

24 evidence that -- I'm not arguing Ms. Swain's standing,
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1 but there's nothing -- but Mr. Kristl is not bringing

2 another witness.  He's making purely legal arguments

3 based on what's already in the record, and there's

4 nothing in the record regarding a requirement for DNREC

5 to consider climate change, or for an applicant to

6 include climate change in their impact proposal.

7                  So -- and I agree with Mr. Whetzel that

8 these claims about climate change are just purely

9 generalized, and as I stated, it's not specific,

10 localized to the plant.  It is more of a very broad

11 general claim of a negative impact to -- you know,

12 globally.  And there is nothing here that would

13 specific -- that is specific to Fuji.  So, again,

14 DNREC -- we would argue that -- request that the board

15 grant its motion to exclude these five documents related

16 to climate change which are irrelevant to these

17 proceedings.

18                  MS. MEITNER:  Ms. Scott?

19                  MS. SCOTT:  Yes.

20                  MS. MEITNER:  Can you tell me when the

21 regulations were changed prior to the 2019 conversion

22 permit regs?

23                  MS. SCOTT:  I have the regulations in

24 front of me.  I see September 1, 2019, that's when they
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1 were published.

2                  MS. MEITNER:  That's the conversion

3 permit, you said that's not what we're talking about.

4                  When were the earlier regs issued?

5                  MS. SCOTT:  I believe 1999.  I'm just

6 looking for the reference to that.  It looks like, just

7 scanning the regulations online, there was a change made

8 October 1, 2001.

9                  MS. MEITNER:  But were the original regs

10 issued 1999, is that you -- or is that what you're

11 indicating?

12                  MS. SCOTT:  Let me just check.  Okay.  I

13 do see the reference to 2001 in the regulations.

14                  MS. MEITNER:  Okay.

15                  MR. KRISTL:  Can I --

16                  MS. SCOTT:  I could --

17                  MR. KRISTL:  I'm sorry.  Go ahead,

18 Devera.

19                  MS. SCOTT:  I was going to say, I mean,

20 I could -- I could look that up and get the exact answer

21 for you.

22                  MR. KRISTL:  And --

23                  MS. MEITNER:  Does any attorney in the

24 room know the answer?
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1                  MR. KRISTL:  Yes.  Well, I -- here's

2 what I know as the answer.  Okay.  In 2019, there was a

3 change in the regulations in order to encompass the fact

4 that conversion permits had been amended and added to the

5 act in 2017.  But those regulations were not just about

6 conversion permits.  DNREC took the opportunity to make

7 changes throughout the regulations, not just about

8 conversion permits.  So from my perspective, I believe

9 the regulations were reviewed in total, and the 2019

10 covers that.  And if you look at the language at the very

11 beginning of the regulations --

12                  MS. MEITNER:  Professor Kristl, I'm

13 going to stop you because you're not responding to my

14 question.

15                  MR. KRISTL:  Okay.

16                  MS. MEITNER:  My question is can you

17 tell me when the original regs were issued?

18                  MR. KRISTL:  It was --

19                  MS. SCOTT:  I can answer that question.

20                  MS. MEITNER:  Okay, Ms. Scott.

21                  MS. SCOTT:  The original -- it's

22 actually in the regulation in appendix C that the

23 original regulations governing Delaware's coastal zone

24 were promulgated in 1999 to implement the 1971 Coastal
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1 Zone Act.  And that is in 1.0 of the appendix C.  It

2 appears that, just scanning this -- these regulations on

3 the State of Delaware's website, that there was something

4 changed possibly in 2001.

5                  But I do want to clarify that

6 Mr. Kristl's statement about the conversion permits is

7 inaccurate.  The conversion permits here were -- that was

8 certainly part of the process.  However, the changes --

9 when the changes were applicable to a conversion permit,

10 it was so stated in the specific regulation.  And sea

11 level rise and coastal storm planning is specific to the

12 conversion permits.  It is not -- it was not made a

13 requirement of the traditional 1999 version of the

14 regulations.  And that is -- I will get the cite for you.

15 Bear with me one second.  I believe that it's in 8.4.2.

16                  MS. MEITNER:  Thank you.

17                  Do any of the parties have any further

18 comment on this motion in limine?

19                  MR. KRISTL:  I want to respond to this

20 point that's being made.  Yes, there's a reference.  When

21 we're talking about converse permits, there's a specific

22 requirement in the statute, which the regulation then

23 picks up, about having to have a specific plan related to

24 sea level rise.
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1                  But the bigger issue is about what

2 triggers the need for an offset.  And what triggers the

3 need for an offset is language which has existed since

4 1999, and it's about negative environmental impacts.  And

5 so the question is, does the evidence go to showing a

6 negative environmental impact from releasing, you know,

7 4,700 tons more of greenhouse gases every year?  And

8 appellants' argument is it's relevant to that issue, and

9 that's why, you know -- that's why we offered it to

10 provide that additional evidence for the board.

11                  MS. MEITNER:  Are the parties --

12                  MS. SCOTT:  Not to --

13                  MS. MEITNER:  -- ready --

14                  MS. SCOTT:  Not to delay the point, but,

15 again, there's nothing in the -- in the record, nothing

16 in any of the -- in any of the papers or in evidence that

17 sea level rise or climate change is a negative impact on

18 Ms. Swain.

19                  MS. MEITNER:  Thank you.

20                  Is the board ready to consider the

21 motion?

22                  MS. PETERSON:  Yes.

23                  MS. MEITNER:  And would anyone like to

24 discuss or comment?
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1                  I would, but I want to give other

2 members a chance to speak.  Okay.

3                  I guess I would like to say for the

4 record, as a member of this board, which we were all

5 appointed by the Governor, and we all are in the state of

6 Delaware, trying to do what's right by the state of

7 Delaware, I frankly have some problem not allowing the

8 executive order by the Governor on climate change to be

9 considered.  And that, to a certain extent, extends to

10 the other documents, particularly since they're all noted

11 on DNREC's website, I'm fairly sure that the Secretary is

12 aware of each and every one of these documents.

13                  I think the motion in limine should be

14 denied, and that, certainly, if Mr. Kristl relies on any

15 of these documents, and the parties has a specific

16 objection and wants to voice that objection, I think we

17 could certainly entertain it, and give it serious

18 thought.  But to just say that we will not consider these

19 matters does not seem appropriate to me.

20                  Is there any more discussion on the

21 point before the board?

22                  MR. WHITEHOUSE:  It's Jamie Whitehouse

23 here.  I would not be opposed to allowing these documents

24 to be entered.  Although, I do note the point that we, as
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1 of yet, have not heard specific evidence as to the

2 relevance on these points within them.  But because of

3 their voluminous nature, if they are to be relied upon,

4 then I agree that we should take that into consideration.

5                  MS. MEITNER:  Mr. Maloney, would it be

6 appropriate to ask the board to vote on the motion in

7 limine?

8                  MR. MALONEY:  Yes, that would be

9 appropriate.

10                  MS. MEITNER:  And so I assume you want a

11 motion, and my motion would be to deny DNREC's motion to

12 limit or to -- let me see.

13                  Deny DNREC's motion to limit the use of

14 these documents in the presentations to follow.

15                  MS. PETERSON:  Second.

16                  MS. MOHAMMED:  Mr. Whitehouse?

17                  MR. WHITEHOUSE:  Aye.

18                  MS. MOHAMMED:  Mr. Draper?

19                  MR. DRAPER:  Aye.

20                  MS. MOHAMMED:  Mr. Baker?

21                  MR. BAKER:  No.

22                  MS. MOHAMMED:  Mr. Legatski?

23                  MR. LEGATSKI:  Yes.

24                  MS. MEITNER:  Sascha, would you please
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1 poll Ms. Peterson and Ms. Meitner?

2                  MS. MOHAMMED:  Ms. Peterson?

3                  MS. PETERSON:  Yes.

4                  MS. MOHAMMED:  Ms. Meitner?

5                  MS. MEITNER:  Yes.

6                  MR. MALONEY:  This is Kevin.

7                  Let me make sure I've got this right.

8 So the motion to deny DNREC's motion in limine passed by

9 a vote of 5 to 1.  Did I get that correct?

10                  MS. PETERSON:  Yes.

11                  MR. MALONEY:  Okay.

12                  MS. MEITNER:  Are we ready to the

13 proceed to the next phase?

14                  And, Mr. Maloney, the next speaker

15 should be Mr. Kristl then; is that correct?

16                  MR. MALONEY:  Yes, I believe it's up to

17 the appellants at this time to put on their case.

18                  MR. KRISTL:  All right.  And so to start

19 our case, I'm going to formally move for the admission of

20 Appellants' Exhibits 1 through 5.

21                  MR. MALONEY:  Okay.  And by virtue of

22 the board's ruling, those documents will be moved into

23 evidence.

24                  (Five documents were admitted as
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1 Appellants' Exhibits 1, 2, 3, 4, and 5.)

2                  MR. KRISTL:  All right.  Then with the

3 Joint Exhibits and those Appellants' Exhibits now in the

4 evidence, appellant rests the case-in-chief on the

5 merits.

6                  MR. MALONEY:  So I believe that would

7 be -- DNREC would be the next up.

8                  MS. SCOTT:  Yes, yes.

9                  So, again, this is -- this is

10 appellants' burden to establish that appellants have

11 proven their case.  And, here, as I understand it, the

12 arguments are, and just based on the statement of -- the

13 statement, the legal -- the legal statement submitted by

14 appellants, that DNREC erred by not including carbon

15 dioxide as an offset.  Or, rather, I should say that the

16 offset proposal submitted by Fuji did not -- did not

17 address carbon dioxide, and that the offset proposal was

18 contrary to the regulations because the offset proposal

19 submitted by Fuji did not include an in kind --

20                  MS. MEITNER:  Excuse me for one minute,

21 Ms. Scott.

22                  And at a point of order, I may be

23 incorrect, but Mr. Maloney, maybe you could help.

24                  So my understanding is that Mr. Kristl
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1 has put his evidence into the case, and we are at the

2 point where if DNREC has a witness or evidence that they

3 wish to put in, they should do that now, and arguments

4 would follow.  But this is not the time for argument as I

5 understand it.

6                  Am I wrong or right on that?

7                  MR. MALONEY:  I agree with that.  I

8 think what we will do is we'll have a brief oral argument

9 from those parties that want to be heard at the end of

10 everyone putting in their evidence.

11                  MS. MEITNER:  Okay.  So at this time,

12 Ms. Scott, if you have any evidence to put in the record,

13 please do so.

14                  MS. SCOTT:  I understand.  And I'm

15 just -- I'm just trying to frame the issues for the

16 board, and I was -- I was going to move for a directed

17 verdict because I do not believe that the appellants have

18 satisfied their burden of proof.  However, we do have a

19 witness from DNREC who is available to testify.  And

20 rather than move for a directed verdict now because,

21 again, it's our position that they -- that the appellants

22 have not -- have not satisfied their burden of proof,

23 then we will move to the presentation of that witness.

24                  And I will defer to my colleague,
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1 Mr. Tweedie, who will present that witness.

2                  MR. TWEEDIE:  Thank you, Devera.

3                  DNREC would call Laura Mensch.

4                  Could she be sworn in and make sure she

5 has access to video, Sascha?

6                  MS. MOHAMMED:  Yes.  She's now a

7 panelist.

8                  MR. TWEEDIE:  Thank you.

9                  MS. MOHAMMED:  You're welcome.

10                          -  -  -

11           LAURA MENSCH, having first been duly sworn

12 according to law, was examined and testified as follows:

13                          -  -  -

14                    DIRECT EXAMINATION

15 BY MR. TWEEDIE:

16       Q.   Please state your name.

17       A.   Laura Mensch.

18       Q.   And can you describe your education?

19       A.   Sure.  I have a bachelor's degree in biology

20 with a concentration in environmental science.  I

21 obtained that from Bryn Mawr College in the year 2000.

22       Q.   And where are you currently employed?

23       A.   The Delaware Department of Natural Resources

24 and Environmental Control Coastal Program Section.
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1       Q.   And how long have you worked for DNREC?

2       A.   Just under two years.  I started October 28,

3 2019.

4       Q.   And how long have you been in your current

5 role?

6       A.   Just under two years.

7       Q.   And what is that role?

8       A.   I'm the regulatory programs manager for the

9 Delaware Coastal Program Section.

10       Q.   And what responsibilities do you have in that

11 role?

12       A.   So I oversee the regulatory programs of the

13 Delaware Coastal Program Section.  That includes the

14 Coastal Zone Act Program and the Delaware Coastal

15 Management Program.

16       Q.   And before your current position, did you hold

17 any other positions with DNREC?

18       A.   No.  So this is my first position with DNREC.

19 However, prior to this position, I was at the Delaware

20 Department of Agriculture for 14 years as a hydrologist

21 in the pesticide section.

22       Q.   Thanks.  Your current role is responsible for

23 administering the Coastal Zone permitting process.  Is

24 that accurate?
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1       A.   Yes.

2       Q.   And how many staff work with you on that

3 process?

4       A.   There's one additional full-time staff member.

5       Q.   And if I occasionally refer to your "team" in

6 these questions, is that a fair way to describe you and

7 your staff member?

8       A.   Yes.

9       Q.   In general terms, not specific to this Fuji

10 permit, could you describe the process the department

11 follows when it receives a standard permit application,

12 as Fuji's was, under the Coastal Zone Act?

13       A.   Sure.  So, generally, there is substantial

14 early coordination between a prospective applicant and

15 the CZA staff.  During that early coordination, we

16 discuss the nature of the project, and just give an

17 overview of the application review process, and then we

18 discuss potential offset requirements.  Once we receive

19 an initial application with an offset proposal, we review

20 for completeness and evaluate the sufficiency of the

21 offset proposal.  If applicable, we follow up with the

22 applicant for submission of a revised application.  Then

23 we'll draft a Secretary's Assessment Report to submit to

24 the Secretary for his review and signature.
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1                  If that Secretary's Assessment Report is

2 signed, that signals the official administrative

3 completeness of the application, and it also starts the

4 90-day regulatory time clock.  The CZA then holds a

5 public hearing and allows for public comment.  Once the

6 hearing has been held, the CZA program staff may be asked

7 by the hearing officer to generate a technical response

8 memo to respond to any comments submitted during the

9 public comment period or during the hearing if the

10 comments require a response.

11                  We will then draft a permit with the

12 conditions and send that draft permit to the hearing

13 officer who prepares the package for the Secretary's

14 review and signature.

15                  The CZA program manager, which would be

16 me, sends the decision letter, Secretary's order, and

17 permit, if granted, to the applicant and we would notice

18 the Secretary's decision.  We would notify the applicant

19 if any appeals were received during the appeal period.

20       Q.   Thanks.  And in -- still in just general terms

21 and not yet specific about Fuji, could you describe how

22 the department approaches the offset requirements in the

23 Coastal Zone Act and its regulations?

24       A.   Sure.  So the department requires the offset
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1 projects more than offset the negative environmental

2 impacts associated with the proposed activity.  Some of

3 these impacts could be related to criteria pollutants,

4 which are linked to health impacts.  We require -- we

5 certainly refer to precedent by consulting previous

6 decisions and principals.  We do strive to make offsets

7 occur as close to the project site as possible and as

8 close to the potential impacts as possible, but we do

9 allow for substitutions if it's not practicable.  We work

10 with subject matter experts and the applicant to identify

11 the best proposal.

12       Q.   And still just in general terms, could you

13 describe how it is that you work with other subject

14 matter experts in evaluating a permit application?

15       A.   Sure.  So the CZA program engages with network

16 partners within DNREC for input to assist in our review.

17 So these are subject matter experts from different

18 programs with expertise in the areas of concern specific

19 to the project activities.  These would include members

20 of the staff from the Division of Air Quality, Division

21 in Fish and Wildlife, Division of Water, both

22 Groundwater, Discharges, and Source Water Sections,

23 Division of Watershed Stewardship, and the Division of

24 Waste and Hazardous Substances.
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1       Q.   And one of the issues raised in this appeal is

2 the use of what are called emission reduction credits, or

3 ERCs.  Are you familiar with ERCs?

4       A.   Yes.

5       Q.   And, in general terms, what role do ERCs have

6 in Coastal Zone Act permitting?

7       A.   ERCs are an offset mechanism regulated through

8 DNREC's Division of Air Quality, and they are commonly

9 used to offset air emissions from CZA activities.

10       Q.   And still in general terms, could you describe

11 how ERCs, credits, are banked and tracked by DNREC?

12       A.   Sure.  So, in general, emissions banking and

13 trading program regulations, 7 Delaware Admin Code 1134

14 spell out the requirements to certify ERCs.  So,

15 generally, a company can voluntarily submit information

16 to the Division of Air Quality to certify reductions in

17 VOCs or NOx emissions equal to or greater than 1 ton per

18 year.

19                  These emissions can be reduced through

20 the installation of pollution control equipment, reducing

21 production rates, or operational hours, or through the

22 entire shutdown of a facility.  Division of Air Quality

23 reviews the information provided by the company, and then

24 would determine the number of credits; 1 ton is equal to

Page 175

Veritext Legal Solutions
215-241-1000 ~ 610-434-8588 ~ 302-571-0510 ~ 202-803-8830



MENSCH - direct

1 1 credit.  And Division of Air Quality also keeps track

2 of the number of credits that have been created through

3 those means.

4       Q.   And to be clear, these credits come from

5 emissions that are reduced somewhere.  So they are

6 elimination of emissions somewhere in Delaware?

7       A.   Yes.  They are real actual reductions in

8 emissions that are now gone from the environment.  That's

9 correct.

10       Q.   Could you explain the allocation of credits

11 between the company who is -- who is banking the credits

12 and the Division of Small Business?

13       A.   Sure.  So I mentioned Division of Air Quality

14 determines the number of credits that are associated with

15 the emission reduction process.  So of the certified

16 credits, 50 percent of those remain in the company's

17 control, and then 25 percent are transferred to the

18 Division of Small Business for use, similar to this case,

19 where credits are purchased.  25 percent are permanently

20 retired.

21       Q.   And what does it mean to be -- for a credit to

22 be permanently retired?

23       A.   That means it cannot be transferred in another

24 way, and the emissions associated with that are forever
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1 removed from the environment.

2       Q.   And so you said a portion, one out of every

3 four credits, is permanently retired; is that correct?

4       A.   Correct.

5       Q.   And so for each credit that's available from

6 the Division of Small Business to be purchased by another

7 company, one has been permanently retired, representing

8 emissions that are gone?

9       A.   Correct.

10       Q.   Turning specifically to the FujiFilm

11 application, when did you first become aware of

12 FujiFilm's interest in this project?

13       A.   So I first became aware when we received a

14 request for status decision for FujiFilm on November 24,

15 2020.

16       Q.   And --

17                  (Audio interruption.)

18                  MR. TWEEDIE:  Sorry?

19                  (Audio interruption.)

20 BY MR. TWEEDIE:

21       Q.   And can you describe what a status decision

22 is?

23       A.   Certainly.  So a status decision is a process

24 by which an applicant can basically apply to get a
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1 determination if activities are not clearly understood

2 under the regulations.  So, for example, if a case is

3 unclear whether it should be a standard permit or not, or

4 perhaps a use not regulated, they can pursue a request

5 for status decision, and by that means, we can legally

6 determine the best route for them to pursue.

7                  However, in this case it was clear that

8 they met the definition of manufacturing under the CZA

9 regulations.

10       Q.   And so when you received their request for a

11 status decision, what steps did you take in handling that

12 request?

13       A.   So we reviewed the request for status

14 decision.  And as I mentioned, it was very clear from

15 reading that this matched the definition of manufacturing

16 under the Coastal Zone Act regulations and would thus

17 require a CZA standard permit.  So I communicated this

18 finding to the applicant who chose to withdraw their

19 request for status decision, and instead, work on

20 completing a CZA standard permit.

21       Q.   And did you have communications with FujiFilm

22 or its consultants about this project at this time?

23       A.   Yes, I had extensive communication.  I began

24 discussions with folks from FujiFilm and the consultant
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1 for the applicant December 2020 and thereafter.  So I

2 spoke with a point of contact from FujiFilm, Maureen

3 Concordia, she's the facilities manager at the New Castle

4 site, as well as the newly hired consultant for the

5 applicant, Sandra Moore from RainWise Environmental

6 Solutions.

7                  At that time, Ms. Moore requested any

8 related permits for FujiFilm that were in existence for

9 CZA purposes.  And then she was also asking about offsets

10 and purchasing emission reduction credits.  And there was

11 significant communication and coordination with Ms. Moore

12 and Ms. Concordia from that time on.

13       Q.   And I believe you said it was somewhere around

14 this time that the status decision request was withdrawn;

15 is that right?

16       A.   That's correct.  So the applicant chose to

17 withdraw their request for status decision after I

18 communicated that it was clearly -- a standard permit

19 would be needed.

20       Q.   And what types of coordination did you engage

21 in with FujiFilm or its consultants?

22       A.   So as I discussed, there was a lot of just

23 communication, meetings, phone calls, et cetera, to

24 explain the process.  Some kind of significant timeline
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1 mentions would be that we received that notification that

2 they were, you know, officially working on their standard

3 permit application December 9, 2020.

4                  We then received an initial draft permit

5 application from the consultant January 10, 2021.  And we

6 then received guidance from Division of Air Quality staff

7 regarding offset credits for nitrogen oxides or volatile

8 organic compounds, or VOCs, on January 27, 2021.

9                  We then received an initial offset

10 proposal from the consultant on February 16, 2021.  And

11 the CZA program held a meeting with the Division of Air

12 Quality to discuss potential offsets for carbon monoxide

13 on February 26, 2021, since it was a challenge in

14 identifying appropriate offset mechanisms for CO.  And as

15 I mentioned, there was just significant communication in

16 and around all of these specific points that I just

17 mentioned.

18       Q.   I think you mentioned a challenge in

19 offsetting carbon monoxide.  Could you just elaborate a

20 little bit on that?

21       A.   Certainly.  So every project is unique that

22 comes through the CZA program.  And as such, each offset

23 proposal and project has different, you know, challenges

24 and things that are unique to that project and proposal.
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1 So for this case, carbon monoxide was not easily

2 identified -- a project to offset that particular

3 compound.

4                  And while 9.1.5 of the regulations

5 allows for substitution because it was a larger

6 contributor to the overall number of emissions, we really

7 wanted them to specifically offset carbon monoxide.  And

8 a lot of effort, a lot of effort went into making sure

9 that carbon monoxide was specifically offset through a

10 project.  We also pushed back and required that the

11 project be onsite so that members of the local community,

12 in particular, would not be exposed to those emissions.

13       Q.   And did there come a point in time when

14 FujiFilm submitted a standard permit application for this

15 project?

16       A.   Yes.  We received the permit application

17 February 23, 2021.

18       Q.   And what initial steps did you take after

19 receiving the permit application?

20       A.   So consistent with standard practice, we then

21 assigned the application a project number, and then we

22 reviewed the initial offset proposal permit application

23 and request for confidentiality.

24       Q.   And just for clarity, did FujiFilm also submit
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1 a revised standard permit application?

2       A.   Yes, they did on March 24, 2021.

3       Q.   And is that what has been marked, I believe,

4 as Joint Exhibit 5 --

5       A.   Yes.

6       Q.   -- if you're familiar with that.

7       A.   Yes.

8       Q.   Thanks.  And then -- and it's this revised

9 application which is what the department evaluated; is

10 that correct?

11       A.   Yes.

12       Q.   Without getting into particular specifics yet,

13 what are the general items you evaluate to determine

14 whether an application is administratively complete?

15       A.   So generally speaking, we evaluate the

16 sufficiency of the offset proposal.  We engage with

17 network partners for technical expertise in evaluating

18 the potential environmental impacts, as well as other

19 criteria under sections 8.1 and 8.2 of the regulations.

20 We submit a request for a legal referral if an applicant

21 requests confidentiality, and we also follow up with the

22 applicant for submissions of revised applications as

23 required.

24       Q.   So turning more specifically to the processing
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1 of the FujiFilm application, and the determination that

2 it was administratively complete, you outlined four basic

3 steps, so I'll try and break those -- break those down

4 and go through them one by one.

5                  With regard to the first one, what did

6 you and your team do to evaluate the sufficiency of the

7 offset proposal?

8       A.   So we spent a lot of time coordinating with

9 the Division of Air Quality as our subject matter experts

10 in air emissions.  We also coordinated with the

11 consultant and applicant between January and February

12 regarding those offset options.  This is consistent

13 practice when reviewing permit applications to make sure

14 that we have received a sufficient offset proposal.  We

15 had a lot of calls and meetings as well.

16       Q.   So what were the negative environmental

17 impacts that the department found needed to be offset for

18 FujiFilm's project?

19       A.   So the CZA regulations require the offset of

20 negative environmental impacts for a project.  For

21 FujiFilm, it was determined that there was exceedances

22 and increases in a set number of pollutants that

23 contributed to negative environmental impacts, and those

24 were the items that needed to be offset.
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1       Q.   And is that a uniform list that applies across

2 all projects or how do you approach the determination as

3 to offsets?

4       A.   So as I mentioned previously, the CZA program

5 is unique in that every application is different, and

6 every offset requirement ends up being very different, so

7 we do not have a set list of impacts that need to be

8 addressed in the act or the regulations.

9       Q.   And did the department initially find

10 FujiFilm's offset proposal to be sufficient?

11       A.   No.

12       Q.   Why not?

13       A.   So FujiFilm had initially proposed a number of

14 options were -- which were not sufficient because they

15 would not be onsite.  And as I mentioned, they were not

16 inclined to address one particular pollutant, carbon

17 monoxide, which was deemed to be a larger contributor in

18 ratio of the other compounds.  So we did spend quite a

19 lot of time.  We rejected the initial offset proposal

20 because it was not onsite, and it did not address carbon

21 monoxide.

22       Q.   And did the department require CO2 emissions

23 to be offset for FujiFilm's project?

24       A.   No.

Page 184

Veritext Legal Solutions
215-241-1000 ~ 610-434-8588 ~ 302-571-0510 ~ 202-803-8830



MENSCH - direct

1       Q.   And why not?

2       A.   So over the history of the CZA permitting

3 program, CO2 has not been deemed and is not a pollutant

4 that is required to be offset.  We just continue with

5 this consistent practice.

6       Q.   And did you have any discussions with FujiFilm

7 about CO2 or other greenhouse gas implications of the

8 project?

9       A.   Yes, we did, actually.  So in the initial

10 discussions, one of the reasons FujiFilm stated in

11 desiring this project is that they currently receive

12 shipments of raw materials all the way from Scotland, and

13 if they're able to produce products onsite, they would

14 actually cut out a huge amount of trans-Atlantic travel

15 required constantly to get their materials.  So that was

16 actually something that was brought up.  Of course, there

17 would be significant reduction in emissions associated

18 with trans-Atlantic travel, particularly CO2.  So that

19 was discussed in the initial stages of the application.

20       Q.   But it was not something that, in the

21 department's practice, would be required to be offset?

22       A.   Correct.  So it was not quantified.  However,

23 we acknowledge that that was brought up by the

24 application as a benefit of the project.
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1       Q.   Thanks.  So I think you said the next step in

2 the process of determining an administratively complete

3 application is engaging with your technical expertise

4 partners; is that correct?

5       A.   Yes.

6       Q.   And who are the technical experts that you

7 would consult?

8       A.   So as I mentioned, this project in particular

9 involved a lot of input from subject matter experts with

10 the Division of Air Quality.  However, to make sure that

11 we do our due diligence, we do reach out to all of our

12 network partners to ensure that there aren't any

13 unforeseen issues with the application.  So we do send

14 out standard requests for information and coordination

15 with other network partners.  So these would be in

16 addition to Division of Air Quality, the Division of Fish

17 and Wildlife staff, Division of Water, which would be

18 Groundwater, and also the Source Water Protection Group,

19 and Division of Waste and Hazardous Substances, and the

20 Division of Watershed Stewardship.

21       Q.   Okay.  I'll try to take these one at a time

22 so -- and, again, specific to the FujiFilm application,

23 what steps did you take to engage with the Division of

24 Fish and Wildlife?
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1       A.   So we sent an email request for comments to

2 ensure that were no issues or concerns.

3       Q.   And what was the Division of Fish and

4 Wildlife's response?

5       A.   They stated they had no issues or concerns.

6       Q.   Okay.  Turning next to the Division of Water,

7 Groundwater Group, what steps did you take to engage them

8 on the FujiFilm application?

9       A.   We sent an email request for comments to

10 ensure that there were no issues or concerns.

11       Q.   And what was the Division of Water,

12 Groundwater Section's response to your request?

13       A.   The Groundwater Group stated that since

14 wastewater will be treated and collected by New Castle

15 County sewer systems and that there were no onsite

16 groundwater discharges, they had no comments or concerns.

17       Q.   And so was any further follow-up needed?

18       A.   No.

19       Q.   And turning next to the Division of Water, now

20 Source Water, what steps did you take to engage them with

21 respect to FujiFilm's application?

22       A.   We sent an email request for comments to

23 ensure that there were no issues or concerns.

24       Q.   And what was their response?
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1       A.   So the source water group cited that the site

2 was sourced by Artesian Water.  There were -- it is in a

3 water resource protection area.  The footprint of the

4 building is designed to capture any overflow and direct

5 to a sump for diversion to wastewater treatment systems.

6 There was no potential for processed material to meet

7 subsurface.  Therefore, they had no issues with this

8 project.

9       Q.   Okay.  Great.  And for the FujiFilm

10 application, what steps did you take to engage --

11                  MS. MEITNER:  Mr. Tweedie, I wonder if I

12 might ask a question.

13                  MR. TWEEDIE:  Sure.

14                  MS. MEITNER:  Ms. Mensch, are you

15 referring to any documents when you respond to these

16 questions?  I'm sorry, but I couldn't help notice that

17 you are looking at somewhere, and you may just be looking

18 at Mr. Tweedie, but are you -- are you referring to any

19 documents?

20                  MS. MENSCH:  I do have notes, ma'am.

21                  MS. MEITNER:  Are they your personal

22 notes?

23                  MS. MENSCH:  Yes.

24                  MS. MEITNER:  Okay.  Usually, we don't
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1 have somebody testifying with notes.  And if they, you

2 know, want to refer to a document, then the document is

3 identified.

4                  MS. MENSCH:  Okay.

5                  MS. MEITNER:  Mr. Tweedie --

6                  Well, maybe I'll ask Mr. Maloney.

7                  MR. MALONEY:  Yes?

8                  MS. MEITNER:  I am somewhat perplexed

9 myself.  Usually a witness is on a stand and there's

10 really not an issue of looking at anything unless it's

11 been clearly identified.

12                  Should we ask the witness to testify

13 without notes and only refer to a document if it can be

14 identified?

15                  MR. MALONEY:  That would seem

16 appropriate unless Mr. -- Professor Kristl has no

17 objection to the use of the notes if necessary.

18                  Professor Kristl?

19                  MR. KRISTL:  Well, I mean, you know, the

20 typical response is everyone should be able to see the

21 document, right?  So if I had a copy, I wouldn't, you

22 know, mind, but I don't know what the notes say or don't

23 say, and so I am at a bit of a disadvantage so --

24                  MR. MALONEY:  Okay.  That being the
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1 case, and that's reasonable, I would ask the witness to

2 not refer to her notes in response to questions from

3 Mr. Tweedie.

4                  MS. MENSCH:  Certainly.

5                  MS. MEITNER:  I'm sorry to put you to

6 this trouble.  And if you need to refer to something,

7 it's quite all right to refer to a document, but then

8 it -- we would ask you to identify it, a formal document.

9 Thank you.

10                  MR. TWEEDIE:  I would just note for the

11 record it seemed quite apparent to me that the same was

12 true for Ms. Swain, so I'll just note that for the

13 record.  But we can certainly proceed as requested.

14 BY MR. TWEEDIE:

15       Q.   What steps did you take to engage the Division

16 of Watershed Stewardship?

17       A.   So, again, we sent an email requesting input

18 from them.

19       Q.   And what was their response?

20       A.   They did a standard input where if the project

21 disturbs more than 5,000 feet of land area, they would

22 have to obtain a stormwater management plan.  However,

23 since the project is occurring on existing property with

24 no activity occurring outside of an existing building,
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1 they had no concerns, and there would not be a stormwater

2 management plan required.

3       Q.   And what steps did you take to engage with the

4 Division of Waste and Hazardous Substances?

5       A.   We also sent out an email request requesting

6 input.

7       Q.   And do you recall what their response was?

8       A.   Yes.  They just requested that the applicant

9 reach out to the remediation section, and we passed that

10 information on to the applicant, and the applicant did,

11 indeed, reach out to the remediation section.

12       Q.   And with respect to the Division of Air

13 Quality, how did you engage with them?

14       A.   So engagement was occurring throughout the

15 process with Division of Air Quality staff.  As I

16 mentioned, they were part of the very initial aspect.  We

17 did kind of include them in that email request that went

18 out to all subject matter experts.  However, we were

19 working with them throughout the process.  The Division

20 of Air Quality staff were integral in actually

21 calculating the emissions that were associated with the

22 project, so they verified and ground truthed the

23 emissions that were cited in the application because they

24 were familiar with the pieces of equipment.  They're air

Page 191

Veritext Legal Solutions
215-241-1000 ~ 610-434-8588 ~ 302-571-0510 ~ 202-803-8830



MENSCH - direct

1 quality engineers that can make calculations off of

2 knowing the manufacturing capacities, et cetera.  So they

3 ground truthed the emissions.

4                  They were also integral in understanding

5 what kind of offset projects could occur, and making

6 those calculations to establish how much the activities

7 would contribute to offsetting.  As I mentioned

8 previously, the Division of Air Quality actually oversees

9 the emission reduction credit counting, so they're in

10 charge of understanding how many credits are left in the

11 bank, so we coordinated with them on that.

12                  And they were also able to look at the

13 different compounds and understand their contributions

14 and how they act on the environment since 9.1.5

15 specifically allows for a pollutant to be offset by a

16 similar pollutant that acts the same way in the

17 environment if not practicable to offset in kind.

18 Division of Air Quality staff were very helpful in

19 establishing the pollutants that act the same way in the

20 environment as the ones that were listed in the

21 application.

22       Q.   Can you -- and we may dig into this a little

23 bit more specific to offsets, but can you just explain

24 the importance of that in kind reference you just made?
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1 What does it mean to be the same -- to be -- to try and

2 offset a pollution with something in kind?

3       A.   So, basically, the CZA regulations are

4 focusing on negative environmental impacts.  And while we

5 understand that the specific pollutants are, of course,

6 involved integrally, it's really the negative

7 environmental impact that needs to be offset in the

8 proposal.  So 9.1.5 allows for substitutions in cases

9 that in kind pollutant-to-pollutant reductions are not

10 practicable.

11                  So, for example, carbon monoxide was a

12 pollutant that we really spent a lot of time working with

13 Division of Air Quality and the applicant to identify in

14 kind reductions.  So we specifically required a project

15 and we spent a lot time identifying how that could be

16 eliminated from the environment -- that specific

17 pollutant.

18                  But as I mentioned, in cases where it's

19 not practicable, if a pollutant contributes to a specific

20 negative environmental impact, another pollutant that

21 makes that same contribution to that same negative

22 environmental impact could also be reduced, thereby

23 reducing that negative environmental impact.

24       Q.   Thanks.  I think you said the next step in
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1 determining administrative completeness was to address

2 any confidentiality requests; is that correct?

3       A.   That's correct.

4       Q.   And did that happen in this with this

5 application by FujiFilm?

6       A.   Yes, it did.

7       Q.   And what is -- what steps were taken?

8       A.   So as I mentioned, we do a request for legal

9 referral to make sure that the FOIA regulations that

10 oversee confidentiality were, indeed, satisfied through

11 the applicant's request.  The initial FOIA request for

12 confidentiality, it was determined that they did not meet

13 the FOIA regulations, and so, therefore, we asked for a

14 revision.

15       Q.   Thanks.  Did you engage in additional

16 follow-up with the applicants around this application

17 through this time?

18       A.   Yes.  There was just a continual conversation

19 really at all different points throughout the process.

20       Q.   And with the four items you identified for

21 determining an administratively -- completeness

22 addressed -- I believe you have testified.  What was the

23 next step?

24       A.   So, basically, we just want to make sure that
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1 the offset proposal was sufficient.  That's another thing

2 that's very critical.  Once an application is deemed

3 complete, the application is sufficient, offset

4 proposal's sufficient, the confidentiality request is

5 approved, we'll then make that next step to generate the

6 Secretary's Assessment Report.

7                  So the Secretary's Assessment Report is

8 basically a summary of the staffs' findings.  That's the

9 document that goes to the Secretary for his review in

10 addition to the application.  So those are the things

11 that need to get reviewed by the Secretary.

12       Q.   And are you familiar with the Secretary's

13 Assessment Report for the FujiFilm application?

14       A.   Yes.

15       Q.   And is it Joint Exhibit 6 that has been

16 entered in this proceeding?

17       A.   Yes.

18       Q.   And what is the purpose of the Secretary's

19 Assessment Report?

20       A.   So the Secretary's Assessment Report gives a

21 summary of the application, and it also goes through all

22 the necessary steps that the staff use to determine

23 the -- in our review of the application.  That's

24 everything listed in section 8.  So that's, like I said,
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1 the sufficiency of the offset proposal, the impacts to

2 the environment, the aesthetics, everything like that.

3                  Also, when we submit the Secretary's

4 Assessment Report, if it gets signed, that triggers the

5 90-day timeline.  So if the Secretary signs the

6 Secretary's Assessment Report, that certifies that this

7 application is now actually complete, and then it starts

8 the regulatory time clock.  So everything that occurred

9 prior to that was considered early coordination, but that

10 actually is usually -- can be up to months long, and in

11 this case, it was indeed months long.

12       Q.   And I believe you referred earlier to negative

13 environmental impacts being required to be more than

14 offset.  Is there a mechanism you use to determine

15 whether they have been more than offset?

16       A.   Yes.  So like I said, we require -- or we rely

17 on Division of Air Quality staff to help us with those

18 determinations.  However, programatically, we generate

19 the list of negative environmental impacts.  We'll look

20 through the different emissions that are increasing,

21 whether it's air, other media, like water.  In the case

22 of FujiFilm, it was really focused on air emissions.  So

23 we added up the different components and got a total of

24 the number of the tons per year of increase.  And then we
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1 use a 1.1 to 1 multiplier for smaller facilities.

2                  So this is actually a standard that

3 Division of Air Quality uses to understand their

4 permitting process, and we defer to that.  So if it's a

5 title 5 facility, which is a very large plant or emitter,

6 they require a 1.3 to 1 offset for their own purposes.

7 For us, we use a 1.1 for these smaller projects, as does

8 Division of Air Quality.  So you take the adding up of

9 all the increase in the emission, then you multiply it by

10 1.1 to 1, so that's the increase that more than offsets

11 what is being emitted.

12       Q.   So for the emissions you were evaluating for

13 the FujiFilm project, the offsets would result in more

14 than that amount being offset or eliminated?

15       A.   Correct.  So I'm just going to share, I am

16 looking at the presentation that I gave on the hearing,

17 and everyone -- I believe this is one of the exhibits.

18 If not, please correct me.  But so when we went through

19 their application and added up all the different

20 pollutants, that came up to 3.93 tons per year of all of

21 the net increases.  So when we went to add that up in the

22 1.1 to 1, we found that it was 4.325 tons per year -- was

23 our requirement for them to offset.  So that's much

24 higher than the increase that was established of the
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1 3.932 tons per year.

2       Q.   And just for the record, I believe that's

3 Joint Exhibit 7.  So this is the DNREC public hearing

4 presentation at the public hearing.  And I believe

5 there's a couple different components of the offset

6 proposal.  Could you explain those separate components?

7       A.   Certainly.  So as I mentioned previously,

8 emission reduction credits are a very commonly used tool

9 in the CZA permitting process for the offset component.

10 And in this case, the pollutants shared a lot in terms of

11 their negative environmental impacts as being the ozone

12 precursors.  NOx and VOCs are both considered ozone

13 precursors.  Therefore, it's very appropriate that the

14 pollutants are offset through reductions in ozone

15 precursors, such as NOx and VOCs.  Therefore, it was

16 determined that the applicant could purchase three total

17 tons of emission reduction credits, two of the NOx

18 emission reduction credits, and one VOC emission

19 reduction credit.

20                  However, as I believe Ms. Scott was

21 touching on earlier, there was also an actual onsite

22 project that occurred as part of this overall offset

23 package.  So the package consisted not only of the

24 purchase of emission reduction credits, which represent
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1 the elimination of real emissions through the process I

2 mentioned earlier, but they also involved the removal of

3 five pieces of equipment from onsite of the FujiFilm

4 facility.  So five propane-powered forklifts were going

5 to be removed prior to the start of this process as

6 specified in the offset proposal.

7       Q.   And what benefit would the removal of those

8 propane forklifts have?

9       A.   So those ones, the specific benefit to those,

10 in addition to most likely removing a lot of other

11 compounds through the combustion generated through their

12 use of propane, the main component is that they

13 eliminated 1.392 tons per year of carbon monoxide.

14       Q.   And you mentioned NOx and VOCs.  In that -- in

15 your presentation on page 6, there are a couple other

16 items listed, such as sulfur dioxide.  Why was sulfur

17 dioxide not specifically offset with sulfur dioxide

18 credits?

19       A.   So there are no sulfur dioxide credits.

20 The emission banking system, like I mentioned, under the

21 regulations, they actually only account for NOx and VOCs.

22 So every time a facility is shut down or take those

23 additional voluntarily offset or emission reduction

24 steps, there are other pollutants that are eliminated
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1 through those actions.  However, unfortunately, the ones

2 that are counted are NOx and VOCs.  So there are no SO2

3 credits.  And in terms of a project for a lower

4 contributing pollutant, or one of a smaller volume,

5 because it is an ozone precursor, it is offset through

6 the removal of other ozone precursors.

7       Q.   And so is that why -- explain why NOx and VOCs

8 are appropriate to -- as an offset for other ozone

9 precursors, like sulfur dioxide?

10       A.   Right.  So as I mentioned in the regulations,

11 9.1.5 specify that a pollutant can be offset through the

12 purchase of credits or elimination of another pollutant

13 that acts the same way in the environment or it has

14 similar or the same negative environmental impacts.  And

15 as an ozone precursor, it can be offset through the

16 purchase of credits of ozone precursors.

17       Q.   So I think you said the initial offset

18 proposal from FujiFilm was not considered sufficient by

19 the department.  Was this current proposal sufficient?

20 And if so, what made it improved?

21       A.   Right.  So in the extensive back and forth --

22 really, it was a lot of time back and forth.  We pursued

23 input.  I had conversations with a predecessor in the

24 program, and a lot of different staff, and the applicant
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1 and the consultant, just trying to determine the best

2 offset proposal.  And as I mentioned, we did not accept

3 the early suggestions.  We kept pushing because we really

4 wanted to make sure that the activity occurred as close

5 to the project site as possible.  And we actually found

6 the project onsite, so that was just the win of that

7 ideal -- getting it onsite.

8                  And as I mentioned, the CO, we really

9 wanted to make sure that that was addressed specifically.

10 Even though we could have allowed the substitution, it's

11 totally allowable, we're just trying to make that extra

12 step and go -- kind of making sure we're doing our due

13 diligence and pushing the applicant to submit the best

14 proposal possible.

15                  And so what we ended up with --

16 something that really did eliminate pollutants and

17 emissions onsite, removing it from that local area.  We

18 didn't let them go, you know, offsite to another

19 community or further afield.  We really kept pushing to

20 get something as close as possible to the source.

21                  So the product that we ended up with,

22 that proposal that removed the emissions from onsite was

23 a really good package, and so that was deemed sufficient.

24       Q.   And so, in your view, did the offset proposal
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1 offset all the negative environmental impacts which you

2 understand the Coastal Zone Act and regulations to

3 require?

4       A.   Yes.

5       Q.   And after the Secretary's Assessment Report,

6 what are the next steps in the application process?

7       A.   So if and when the Secretary signs the

8 Secretary's Assessment Report, that, like I mentioned,

9 deems the application administratively complete.  So the

10 next step is to notice, so to provide public notice, for

11 a receipt of an administratively complete application,

12 and also provide notice for a public hearing.  So the

13 process for a standard permit involves a hearing.

14                  And so we advertise the date of the

15 public hearing, and for FujiFilm, we had that public

16 hearing, and we allowed for public comment.  We have a

17 public comment period leading up to the hearing, during

18 the hearing, and after the hearing.  And one of the steps

19 is that we would generate a typical response memo if any

20 comments are submitted that express concern, similar to

21 kind of the topic of the day.  You know, why did the --

22 why did you pick this offset proposal?  Or I live nearby

23 and I'm concerned.  You know, that -- that's that part of

24 the process that's built in so there's a forum for us to
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1 communicate and take input from concerns, be it residents

2 or other business owners, just anyone who could be

3 potentially impacted by the project.

4                  So if there are any comments or

5 questions transmitted to us during that time, we have a

6 way to respond.  The technical response memo in this

7 case, since we only received one comment, and it was in

8 favor of the project, we did not generate a technical

9 response memo since there were no comments that expressed

10 concern that needed to be addressed.

11       Q.   And is there public notice made of the public

12 hearing?

13       A.   Yes, that is part of the regulations that

14 stipulate that we need to notify the public that there

15 will be a public hearing, and we need to provide 20 days

16 notice at least.

17       Q.   And were those steps taken in this case?

18       A.   Yes.

19       Q.   And do you recall where the public hearing

20 gets noticed?

21       A.   Yeah.  So as specified in our regulations, it

22 has to be a paper that is of the county that the

23 activity's occurring in, a statewide paper.  We also put

24 out notice on the Delaware public meetings calendar, and
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1 we have a listserv that folks can sign up for and we

2 always send out notices of activities on that listserv.

3       Q.   And is the application and related documents

4 available on a website?

5       A.   Yes.  They're on the DNREC public hearing

6 website, and they're also on the Coastal Zone Act Program

7 website for folks to be able to see.

8       Q.   And I believe you said you received only one

9 public comment?

10       A.   Yes.  One public comment, and that was during

11 the hearing, and it was in favor of the project.

12       Q.   And did appellants submit any public comments

13 on this application?

14       A.   No, unfortunately not.

15       Q.   And is Joint Exhibit 3 the hearing officer --

16 if you have that in front of you, is that the hearing

17 officer's report?

18       A.   I'm sorry.  Do I have what in front of me?

19 I'm sorry about that.

20       Q.   That's fine.  Was a hearing officer's report

21 created after the public hearing?

22       A.   Yes.  So that's part of the process.  When we

23 hold a public hearing, it's actually overseen by the

24 hearing officer, and the hearing officer will utilize the
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1 Secretary's Assessment Report in addition to the TRM, if

2 one is generated, like I mentioned, it wasn't in this

3 case, and as well as the court reporter's transcript and

4 the hearing officer generates a hearing officer report

5 that goes up to the Secretary for him to review as part

6 of his decision.

7       Q.   And following the issuance of the hearing

8 officer's report, was a permit issued to FujiFilm?

9       A.   Yes, it was.

10       Q.   And does that permit taken any conditions or

11 requirements?

12       A.   Yes.  So the offset requirement was specified

13 as one of the conditions in the permit.

14       Q.   And were there any other steps taken after the

15 issuance of the permit before this -- you received notice

16 of this appeal?

17       A.   Sure.  So as specified in the regulations, we

18 notice the, you know -- the fact that we had a signed

19 permit from the Secretary.  So we made public notice of

20 that.  That begins -- once the notice is published, that

21 begins the 14-day appeal period.  And then I also reached

22 out to the applicant to let them know that the signed

23 permit has been issued, and to let them know I will let

24 them know if there's an appeal received, which there was.
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1       Q.   Thank you.  I have no further questions.

2                  MS. MEITNER:  Mr. Kristl, do you have

3 any questions of this witness?

4                  MR. KRISTL:  Yes, I do.

5                     CROSS-EXAMINATION

6 BY MR. KRISTL:

7       Q.   Ms. Mensch, I'm Ken Kristl.  I represent the

8 appellants, and I have a few questions for you.

9                  First, DNREC relied upon the accuracy of

10 the information that was contained in the permit

11 application, right?

12       A.   To some degree.  We vetted it with input from

13 Division of Air Quality subject matter experts.

14       Q.   Yeah.  I think you said that Air Quality

15 verified it and ground truthed the numbers?

16       A.   Correct.

17       Q.   Does that mean that Division of Air Quality

18 determined that those numbers in the application permit

19 were accurate?

20       A.   For the compounds to be offset, yes.

21       Q.   Okay.  And so would that include the table

22 that's on page 15 of the -- of the permit?  That table is

23 also --

24       A.   Excuse me one minute.  I'm just going to grab
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1 that.

2       Q.   Yeah.  Okay.

3       A.   Yes.

4       Q.   As a matter of fact --

5       A.   Yes.

6       Q.   -- tell me if I'm wrong, but I think that that

7 table was put into the Secretary's Environmental

8 Assessment that you helped to prepare?

9       A.   Yes, correct.

10       Q.   Okay.  All right.  Okay.  You talked about the

11 carbon monoxide, the focus on the carbon monoxide offset

12 with the forklifts.  And you said you focused on it

13 because of the relative size of the contribution -- or of

14 the emissions of carbon monoxide.  Am I getting that

15 right?

16       A.   Yes, in relation to some of the other

17 compounds.  You're correct.

18       Q.   Okay.  And, again, if we were to look at that

19 table, I could call it up, but in carbon monoxide, the

20 increase is about 2.324 tons per year.  Is that -- is

21 that right?

22       A.   Yes, you're right.

23       Q.   Okay.  And that would be 2.324 tons per year

24 of that 3.91 or 3.93 total tons that you had when you
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1 added up all the pollutants together, right?

2       A.   Yes.

3       Q.   Okay.  All right.  And because of that big

4 number, you said, "We need to do something about it."

5       A.   Uh-huh, correct.

6       Q.   Okay.  All right.  Now, you indicated

7 earlier -- hang on just one second.

8                  You indicated earlier that the emission

9 reduction credits are under 7 Delaware Administrative

10 Code 1134, right?

11       A.   Correct.

12       Q.   And that program, that emission banking

13 program, only generates NOx credits and VOC credits,

14 right?

15       A.   Correct.

16       Q.   It does not generate credits for carbon

17 monoxide, right?

18       A.   It does not.

19       Q.   Okay.  Same thing -- and I'm just going down

20 the list on the table, right?  It doesn't generate any

21 credits for lead emissions, right?

22       A.   Correct.

23       Q.   Okay.  Nitrous oxide, which is different from

24 NOx, right?
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1       A.   Correct.

2       Q.   No credits for that.  No credits for

3 particulate matter?

4       A.   Correct.

5       Q.   Okay.  No credits for sulfur dioxide?

6       A.   Correct.

7       Q.   No credits for total organic compounds?

8       A.   Correct.  Well --

9       Q.   And no credits for methane?

10       A.   No.  So -- kind of.  So total organic

11 compounds kind of, to some degree, include VOCs, but,

12 yes, I understand what you're asking.

13       Q.   Okay.  Well, but for purposes of these tables,

14 they didn't, right?  It was treated as a separate and

15 different pollutant than VOCs, right?

16       A.   So on table -- on page 15, the table here

17 actually breaks out some compounds, and so you'll see

18 that PM condensable and PM filterable are actually

19 subcomponents of particulate matter total.  So there are

20 some points of this chart that actually -- for

21 transparency's sake and to be providing extra

22 information, it does break down pieces.  So we have PM

23 total, PM condensable, and PM filterable.  However, PM

24 filterable and PM condensable actually are subparts of PM
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1 total.  So I just wanted to spell that out because when

2 you look at the chart and count up the number of entries

3 moving down the left, some of these are actually

4 components of other parts.

5       Q.   Okay.  But when we talk specifically about

6 total organic compounds versus VOCs, those are different,

7 right?

8       A.   Total organic compounds contains VOCs.  So

9 VOCs are an umbrella component of total organic

10 compounds, so is methane.  So if you look at TOC, that's

11 actually including methane and VOCs.

12       Q.   Well, I'm not going to spend the time on that

13 one.  Okay.  All right.

14                  So the concept here is that with the

15 exception of the forklift proposal, the -- three of those

16 4.325 tons that have to be offset are being handled

17 through these emission reduction credits that we're

18 getting from the emission banking system, right?

19       A.   Correct.

20       Q.   Okay.  And where do those credits come from?

21 I mean, what facilities?

22       A.   So we don't specify one facility is attached

23 to one credit.  If you're interested in that, you could

24 potentially find that out through the Division of Small
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1 Business.  I'm not sure.  But they're from facilities

2 that either shut down or actually install voluntary

3 pollutant control measures in order to eliminate the

4 emission of NOx and VOCs.

5       Q.   All right.  And that could be a facility

6 anywhere in the state of Delaware, right?

7       A.   Potentially, yes.

8       Q.   Okay.  The permit lasts for 20 years, correct?

9       A.   Yes.

10       Q.   And I presume that when an emission credit

11 from the bank is taken out and used in something like

12 this, that emission credit is considered used up.  It

13 can't be reused, right?

14       A.   So if someone purchases an emission reduction

15 credit, that is now part of their emissions of -- in tons

16 per year.  So, correct, it's not going to be part of the

17 bank anymore.  It is now transferred to whoever purchased

18 it.

19       Q.   And each emission reduction credit is for a

20 ton that's reduced during the year, right?

21       A.   One ton per year, so it is an annual recurring

22 emission reduction.

23       Q.   Okay.  So there have to be credits in years

24 '16, '17, '18, '19, '20 of this permit in the bank in
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1 order --

2       A.   No.  So when a facility -- say, for example, a

3 facility shuts down, their -- part of the emission

4 reduction credit is that -- say, they were reducing

5 15 tons of nitrogen oxide per year.  Their credit

6 retirement or transfer to the Division of Small Business

7 is 15 tons per year.  Now, I did mention, you know, some

8 of it gets broken off.  You're only basically giving the

9 Division of Small Business 25 percent of that, but it's

10 in tons per year.  So moving forward, that emission is

11 actually a tons-per-year emission credit.

12       Q.   Forever?  In other words --

13       A.   I don't know if there's any set expiration

14 date.  That would be something that a Division of Air

15 Quality staff member, or perhaps someone from the

16 Division of Small Business, could speak to.

17       Q.   All right.  But you don't know --

18       A.   Correct.

19       Q.   -- on that point?  Okay.

20                  Now when you talked about using the NOx

21 and VOC emissions, you talked about the fact that they

22 could be used for other ozone precursors, right?  That

23 was -- that was sort of what you were saying, that some

24 of these other pollutants, you don't have a -- you don't
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1 have a credit for sulfur dioxide, but you consider it to

2 be an ozone precursor, and so, therefore, you can use the

3 NOx because it's also an ozone precursor.  Am I

4 understanding that logic, right?

5       A.   So when it's not practicable to offset a

6 pollutant in kind, you can offset it through a pollutant

7 that acts in the same way in the environment and

8 contributes to the same negative environmental impact.

9 One of the input -- pieces of input we got from the

10 Division of Air Quality subject matter experts is that

11 these smaller contributors or lower amount contributors

12 are also ozone contributors.  Therefore, they act in the

13 same way in the environment as the ozone precursors NOx

14 and VOCs.

15       Q.   Okay.  And I want to focus not so much on that

16 chemistry point, but I want to focus on the fact that you

17 said because they are similar in the environment or have

18 a similar effect in the environment, you can use a NOx

19 credit to offset the impact of that non-NOx pollutant.

20 Am I right?

21       A.   Correct, yes.  And that's actually been a

22 component that is very common in the CZA permitting

23 offset.  So as I mentioned earlier, a big part of what we

24 do when we process applications is we try to be very
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1 consistent and we defer to precedent, and this is

2 actually a very common process.  In fact, this particular

3 case, we just spent a lot of time to make this offset

4 occur as close to onsite and involve as much activities

5 in kind as possible.  But, yes, offsetting through the

6 purchase of ERCs of related compounds is a common

7 practice within the CZA offset program.

8       Q.   Okay.  All right.  And I think you testified

9 that that's allowed under section 9.1.5 of the regs,

10 right?

11       A.   Correct, yes.

12       Q.   Okay.  Sascha, I need to share my screen

13 because I want to put up 9.1.5 up on the screen.  Can you

14 do that for me?

15                  MS. MOHAMMED:  Yes.  Not a problem.

16 Just give me a few seconds.

17 BY MR. KRISTL:

18       Q.   Okay.  Okay.  I've got here the language from

19 9.1.5, all right?

20                  Can you point me to the language in this

21 regulation which says I can use NOx to offset some

22 non-NOx pollutant that has a similar effect to NOx?  That

23 I can use --

24       A.   Would you like me to read it?
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1       Q.   -- as credit for NOx.  Yeah.

2       A.   Would you like me -- so as we can read,

3 there's no mention of any specific compound.

4       Q.   Uh-huh.

5       A.   So --

6                  MR. TWEEDIE:  I'm just going to launch

7 an objection.  To the extent he is asking a lay witness

8 for a regulatory interpretation, I'm going to object.

9                  MR. KRISTL:  Well, wait a minute.  DNREC

10 asked this witness the legal conclusion, did this -- does

11 the offset more than offset?  You know, does the proposal

12 more than offset?

13                  This is the person who runs the program.

14 I think that she's capable of explaining to us the source

15 that she's relying on.

16                  MR. TWEEDIE:  I believe -- I think that

17 mischaracterizes her prior testimony in which she

18 indicated that she relied heavily on precedent and the

19 historical processes that the department had used.

20                  MR. KRISTL:  Well, okay.  All right.  I

21 tell you what.  Let me -- let me back up.  I'll rephrase

22 the question.

23 BY MR. KRISTL:

24       Q.   Is the basis for your conclusion that you can
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1 use a NOx ERC, emission reduction credit, to offset a

2 non-NOx pollutant simply because the department's done it

3 before?

4       A.   Could you repeat the question?

5       Q.   Sure.  Is the basis -- you testified before

6 that you, in the FujiFilm application, used NOx credits

7 and VOC credits to offset the emissions of non-NOx and

8 non-VOC pollutants.  And what I'm asking is the basis of

9 that.  Was that based solely on the fact that DNREC had

10 done it before?  Or was it based on your understanding of

11 what the regulations provide?

12       A.   So that's a two-part question.  It is not

13 based solely completely on precedent.  That's a

14 significant part of administrating this program, is to be

15 consistent, and not to vary your decisions over time and

16 go back against precedent.  So, yes, we do filter in

17 precedent.  And as I mentioned, this is built into the

18 program as a valid offset that's been issued previously

19 in very many projects moving forward, and it's vetted as

20 a legitimate offset mechanism.

21       Q.   Okay.

22       A.   However -- go ahead.

23       Q.   No, no, no, no.  Complete your answer.

24       A.   However, as I had mentioned, we used input
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1 from subject matter experts to understand that these

2 components requiring offset acted in a certain way in the

3 environment.  And my understanding of 9.1.5, which you

4 have up on the screen for us to see, is that if not

5 practicable to offset in kind an emission reduction

6 credit -- it says obtaining credit or a project for a

7 compound that acts in a similar way in the environment

8 and contributes the similar negative environmental impact

9 to the offset can be offset.

10       Q.   All right.  So you're saying that in this

11 language, it says you can use obtaining credits of a

12 different pollutant in order to offset the effects of the

13 pollutant being created by the project.

14                  MR. TWEEDIE:  I raise the same

15 objection.

16                  MS. MENSCH:  I was stating that 9.1 --

17 go ahead, Jameson.

18                  MR. TWEEDIE:  I'm just raising the same

19 objection to asking our lay witness to interpret the

20 regulations.

21                  MR. KRISTL:  Again, she's the one who

22 applied it, and she just testified that it says that.

23                  MS. MENSCH:  We use 9.1.5 as a reference

24 point, yes, to allow for an offset of a similar pollutant

Page 217

Veritext Legal Solutions
215-241-1000 ~ 610-434-8588 ~ 302-571-0510 ~ 202-803-8830



MENSCH - cross

1 that acts the same way in the environment as a pollutant

2 that contributes to a negative environmental impact in an

3 associated project.

4 BY MR. KRISTL:

5       Q.   Okay.  And so all I'm asking is where in here

6 is the language which says you can do that by obtaining a

7 credit for a different pollutant?  Can you point me to

8 the language?

9       A.   Would you like me to read 9.1.5.?

10       Q.   Well, I was hoping you could just get to the

11 language, but if you want to read the whole thing, sure.

12       A.   Because we use 9.1.5 to make that

13 determination.

14       Q.   Okay.

15       A.   So I will read 9.1.5 if that would be

16 beneficial.

17       Q.   Well, I tell you what.  It's all up on the

18 screen.  You probably don't need to read it.

19                  Let me ask it to you this way instead.

20 The first sentence of 9.1.5, all right, we can agree that

21 it says "If negative environmental impacts involve the

22 release of a pollutant, the applicant shall attempt to

23 offset the release by eliminating or obtaining credits

24 for the release of the same pollutant if practicable."
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1                  Did I read that right?

2       A.   I believe so.

3       Q.   Okay.  And there it specifically says

4 eliminating or obtaining credits for release of the same

5 pollutant, right?

6                  MR. TWEEDIE:  I'm going to raise the

7 same objection.  To the extent you're asking her to read

8 the specific language, that's fine.  But to the extent

9 you're asking for a legal conclusion, I object.

10                  MS. MEITNER:  I'd like to ask the

11 question of this witness, not as a legal conclusion, but

12 as a practical explanation of what was done in this case

13 that she administered.

14                  MS. MENSCH:  Is that you, Ms. Meitner?

15                  MS. MEITNER:  Yes, it is.

16                  MS. MENSCH:  I am not sure -- okay.

17                  So what specific question would you like

18 to ask?

19                  MS. MEITNER:  If you had, and in the --

20 in the application, there is a small component of lead.

21 Am I to understand that you used VOC or NOx credits to

22 offset lead?

23                  MS. MENSCH:  Yes.  Since lead acts as an

24 ozone precursor and NOx and VOCs are ozone precursors,
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1 that is correct.

2                  MS. MEITNER:  And the answer would be

3 similar for PM10.

4                  MS. MENSCH:  Exactly.  So the CZA

5 program is actually specific to negative environmental

6 impacts.  And while we do -- we do address health

7 standards, the primary regulatory programs that oversee

8 health impacts from air emission is the Division of Air

9 Quality.  And since this program -- this project actually

10 had emissions so low as to not require Division of Air

11 Quality permitting, it is not something that they deemed

12 necessary for their -- the health standards in terms of

13 the level of emissions.  So they are the ones that look

14 at air emissions specific to human health.

15                  The CZA program, while we do completely

16 want to offset for human health, we're specifically

17 charged with offsetting negative environmental impacts.

18 So that doesn't exclude human health by any means, we do

19 care about that and value that.  However, our main

20 objective is the negative environmental impact.  So if a

21 pollutant acts as an ozone precursor and can be offset by

22 the removal or elimination of an ozone precursor, that

23 satisfies our objective, and it satisfies the offset

24 requirements.
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1 BY MR. KRISTL:

2       Q.   Are you aware that the General Assembly of the

3 state of Delaware, in passing the law banning lead paint

4 on outdoor structures, specifically stated that there is

5 no safe level of lead in the environment?

6                  MR. TWEEDIE:  I'm going to object to

7 that on the basis of relevance.  The issue here is the

8 application of the Coastal Zone Act statute, not some

9 unrelated statute that Mr. Kristl is suddenly bringing

10 up.

11                  MR. KRISTL:  It goes to the issue of

12 whether or not NOx or VOC is an appropriate replacement

13 for --

14                  MS. MENSCH:  I would like to respond.

15                  MR. KRISTL:  By all means.

16                  MS. MENSCH:  Okay.  Just in terms of the

17 relative exposure of one media to another, you actually

18 need to look at exposure through the media in question,

19 which is air.  So I don't doubt the validity of the point

20 you're raising, Mr. Kristl.  However, when we look at

21 emissions, we actually need to understand the media by

22 which that emission is occurring.  And in this case, it's

23 air.  So if you're comparing health standards and risks

24 to another media, which is solid paint, which could be
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1 ingested, which I agree there is no -- there is no

2 allowable limit if that's what you're suggesting.  I

3 don't disagree with that.

4                  However, it's important to understand

5 the media of exposure, and that's why we get subject

6 matter experts in that specific media.  So we have

7 experts that handle drinking water.  We have experts that

8 handle other things.  This is specific to air quality,

9 and there are regulatory limits that establish an

10 allowable limit of different components in the air.

11 BY MR. KRISTL:

12       Q.   As a matter of fact, lead, there is a National

13 Ambient Air Quality Standard for lead, is there not?

14       A.   That, I would need to defer to a Division of

15 Air Quality staff member for his expert expertise or her

16 expertise.

17       Q.   Okay.  Let me see if I have anything else.

18                  No, I think that's it.  No further

19 questions from me.

20                  MR. WHETZEL:  Fuji has no questions for

21 this witness.

22                  MS. PETERSON:  Mr. Chairman, this is

23 Karin Peterson.  I have a question for the witness,

24 please.
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1                  Weren't you --

2                  MS. MEITNER:  Excuse me, Karen.

3                  MS. PETERSON:  Yes.

4                  MS. MEITNER:  Mr. Kristl, could you

5 remove your document, please.

6                  Unless, Karin, do you want that document

7 up for any reason?

8                  MS. PETERSON:  No, I don't.  Thank you.

9                  MR. KRISTL:  Thank you for reminding me.

10                  MS. PETERSON:  Ms. Mensch, I want to

11 make sure I understood something you said early on in

12 your testimony, and this is carbon dioxide.  I think you

13 said that carbon dioxide was not included in your

14 calculations for offset because it has not been deemed a

15 pollutant by DNREC based on prior decisions.  Did I

16 understand that correctly?

17                  MS. MENSCH:  So it's very specific just

18 to the CZA program that it has not been deemed a

19 pollutant to offset.  So I completely acknowledge that

20 DNREC has views of CO2 as a potential for, you know --

21 that it could contribute negatively to other aspects, but

22 just in terms of the CO -- CZA program, it has not been

23 deemed a pollutant to offset through the CZA program.

24                  MS. PETERSON:  Okay.  I'm not sure I
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1 understand why.  I mean, there are some, you know --

2 there could be a variety of health effects from CO2

3 released into the air.  And if that's the case, what was

4 the rationale for leaving CO2 out of the negative

5 category?

6                  MS. MENSCH:  Yeah.  I mean, you raise a

7 really good point.  And that's, interestingly, been

8 something that the CZA program has explored in the past.

9 There actually was a previous technical response memo

10 for, I believe it was, a Mountaire standard permit in

11 2016.  So that -- the specific question you're asking was

12 explored at that time, and it's a valid question.

13                  Basically, CO2 was not legally

14 considered a contaminate, just when the CZA regulations

15 were first developed.  Of course, things have changed

16 since then, so CO2 is now recognized as something that

17 has negative impact.  So, you know, it's definitely

18 something to consider and potentially look at.  However,

19 if we were to require CO2 offsets, it actually -- it's,

20 unfortunately, something that would require likely

21 programatic and regulatory changes because of how much

22 activities -- companies, cars, people, we all generate

23 CO2.  And the sheer level -- I mean, you look at the

24 chart on page 15.
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1                  The amount of emissions of carbon

2 dioxide versus all the other compounds, it's staggering.

3 And this is a small facility.  I mean, if you look at

4 some of the other facilities that are -- that are active

5 throughout our lives, our cars, you know, all the

6 companies that we go into during the day, they emit just

7 vast amounts of CO2.  And I'm completely recognizing that

8 it's a legitimate concern.

9                  However, the CZA program, if it were to

10 require offsetting CO2 would, in effect, probably start

11 to have people not be able to do any work or

12 manufacturing or new business in the coastal zone.  So we

13 do need to figure out a way to legitimately require

14 offsets or develop projects that people can do to offset

15 that doesn't hamper business.

16                  And I know that's the balancing act of

17 the CZA program.  At this point, we don't have a good

18 way -- we don't have emission credits for CO2.  And

19 projects that would offset CO2 would likely -- I mean, I

20 think the conversion is something where you'd have to

21 plant, like, 250,000 trees for a project like this, which

22 would be wonderful, but logistically, honestly

23 impossible.  So we're just not at the stage yet where we

24 have offsets that wouldn't just negate any project.  We
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1 basically would be at the point where companies would not

2 be able to do work in the coastal zone.

3                  So I think we need to get to a point

4 where programatically, and like I said, perhaps through

5 changes in regulations, have a way to offset these

6 contributions through CO2.  We just don't have that right

7 now, and it just -- it would disallow folks to do work in

8 the coastal zone if we -- if we did require offsetting it

9 in the way that we do other compounds.

10                  MS. PETERSON:  So you referenced the

11 1999 regulations, that it wasn't an issue back in '99

12 when they promulgated those regulations.

13                  Was there a specific exemption for CO2?

14                  MS. MENSCH:  So that would go -- I mean,

15 I've been in the program for two years, and I did mention

16 I spent a lot of time and, you know, the staff, we spent

17 a lot of time looking through a precedent.  We asked

18 people who've administered the program before us.  I'm

19 not as familiar if there was a specific exemption at that

20 time the regs were promulgated.  That's a good question.

21                  I do know I mentioned there was a TRM

22 more recently that did kind of dive into it.  And so I do

23 believe it's been something that we've looked at as a

24 program.  And, of course, our division in particular is
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1 interested in this, so it's definitely something worth

2 looking at.  I do think -- like I mentioned, we don't

3 have the infrastructure at this time to have either folks

4 get emission reduction credits specific to CO2, or be

5 able to do a project that would offset CO2 in a way that

6 wouldn't just stop businesses.

7                  MS. PETERSON:  Yeah.  It just -- it just

8 seems to me that, you know, CO2, as you said -- I mean,

9 we know -- we know there are health effects from it.

10 Maybe they didn't know that in 1999, but we know that now

11 today.  But I don't know.  To say that, you know, yeah,

12 it's a problem.  Yeah, it causes negative environmental

13 effects.  However, there's just so much of it that we

14 don't know what to do about it.  And yet, here we have,

15 you know, the Governor issuing these proclamations on

16 global warming.

17                  MS. MENSCH:  Yeah.

18                  MS. PETERSON:  And we've got to stop

19 global warming.  However, we're not going to stop the one

20 thing that causes global warming, and that's CO2, and it

21 just seems to be a contradiction.

22                  MS. MENSCH:  No, I -- yeah.  I

23 understand.  And like I mentioned, so CZA is interesting

24 because we do dabble in all these different categories of
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1 DNREC.  And, honestly, the Coastal Zone Act was

2 established before DNREC.  So in some ways, the Coastal

3 Zone Act and its regulations seems to act like a

4 mini-DNREC.  So in a way, we duplicate efforts that occur

5 in other departments -- or sorry -- other parts of the

6 department.  And, you know, the Coastal Zone Act, while

7 we do require offsets for different pollutants, you know,

8 it might suit better to have this pursuit through air --

9 the Division of Air Quality and have that be the primary

10 focus for requirements for CO2 offsets.

11                  Like I said, we just pull in from

12 subject matter experts.  We defer to folks who -- this is

13 their main regulatory program.  So we're a bit odd in

14 that way because we do require input from experts on

15 waste and hazardous substances.  That's not our primary

16 regulatory program.  We're not in constant communication

17 with the EPA on those standards, so we do pull in folks

18 who have that as their standard and their primary focus.

19                  So for an air quality permitting

20 program, since it is a challenge, not to say it shouldn't

21 be done, but it is a challenge.  It really is something

22 where this, you know -- the Division of Air Quality, if

23 they are the ones who think about offsets, they

24 understand how regulatory limits can be set for air
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1 standards, that's a great area to keep pursuing it.

2                  And I think as someone mentioned, EO41,

3 that's something we're all looking at in the government.

4 We're all trying to incorporate that where we can.  So,

5 to me, it's something that should be feasible, and we

6 should keep pursuing it.  But the CZA is a balance

7 between environmental protection and economic growth.  So

8 we do have that balance and it is -- it is difficult.  It

9 is a difficult balance.

10                  MS. PETERSON:  I can tell you from all

11 my years in government, all 42 of them, I mean, there are

12 some folks who would support building a hotel in the

13 middle of Carper Highway if it created new jobs.  You

14 know, so I realize there's a balancing act to be done

15 here.  But, here, we're talking about the environment,

16 and that's what the CZA was all about primarily.

17                  And what I don't understand is that if

18 Fuji could purchase, what, 3,000 credits or credits for

19 3,931 tons -- well, credits plus the forklift

20 elimination, why couldn't they purchase the additional

21 4,755 tons of --

22                  MS. MENSCH:  So the -- and I'm just

23 getting my slide show again.  So the -- it's crazy, the

24 volume of emissions for carbon dioxide.  So they actually
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1 had to only offset -- I say "only" and I don't mean that

2 to belittle the fact that they're emitting, but they --

3 their net increase of tons per year for the pollutants

4 that we identified: NOx, carbon monoxide, lead, nitrogen

5 oxides, PM total, SO2, and total organic compounds was

6 3.932 tons per year.  Not to say it was insignificant by

7 any means.

8                  But then you look at the amount of

9 carbon dioxide 5,070 tons per year.  I mean, so you go

10 from 3 -- you know, just under 4 tons that they were able

11 to purchase offset credits and do a project for.  Look at

12 the -- this order of magnitude difference --

13                  MS. PETERSON:  Yeah, I have --

14                  MS. MENSCH:  -- for CO2.

15                  MS. PETERSON:  I have 4,755 tons, and

16 when you multiply that by the 1.1, you get 5,231.

17                  MS. MENSCH:  So, ma'am, if you -- if you

18 look at our documents associated with the permit, so

19 that's in both the -- all the documents that went into

20 our hearing, the Secretary's Assessment Report and the

21 permit, they actually -- it's only 3.932.  And, again,

22 not to minimize that amount, but it's 3.932 tons per year

23 of the pollutants --

24                  MS. PETERSON:  Times 1.1 -- times 1.1.
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1                  MS. MENSCH:  Yes, exactly.  You're

2 right.  So 4.325 tons per year.  But just the order of

3 magnitude -- if we've got 4 tons, just over 4 tons of the

4 compounds to be offset, and then you look at carbon

5 dioxide at 5,000, and that's not with a multiplier.

6 So --

7                  MS. PETERSON:  I have it, but that is

8 with the multiplier.  It becomes 5.231, was what I --

9                  MS. MENSCH:  It says 5 -- but over

10 5,000 tons per year versus 4 tons per year.  So just

11 the -- I think that's part of the problem with carbon

12 dioxide, is that the volume of emissions for -- and this,

13 again, you know, is a smaller scale project.  It's an

14 existing facility.  They are adding a plant, which

15 consists of the two boilers, but really on a scale for

16 most activities, this is a very small scale project.  Air

17 Quality isn't even permitting this facility.  It's under

18 air quality thresholds for requiring a permit.

19                  MS. PETERSON:  So --

20                  MS. MENSCH:  That's how low this is.

21                  MS. PETERSON:  Can you tell me how much

22 does -- did it cost Fuji to purchase the credits that

23 they bought for this?

24                  MS. MENSCH:  I do not know.  I don't
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1 quite know how much it costs.  I don't know.  I

2 apologize.

3                  MS. PETERSON:  Is it 100?  Is it $100 of

4 credit?  Or is it $500,000 worth of credit?

5                  MS. MENSCH:  It's more than that --

6 yeah, it might be in order of a thousand or so, maybe

7 more, I'm not sure.

8                  MS. PETERSON:  So to add carbon

9 monoxide -- or carbon dioxide would be another $5,000?

10                  MS. MENSCH:  So this comes down to why

11 it's difficult to offset CO2.  There are no credits that

12 a business owner could purchase.  So we happen to have a

13 system by which you can purchase CO -- or sorry -- NOx

14 and VOCs.  However, carbon dioxide, which is not an ozone

15 precursor -- it is a greenhouse gas.  It is a greenhouse

16 gas, but it is not an ozone precursor.  So it wouldn't

17 even fit under the category of NOx or VOCs.

18                  MS. PETERSON:  Neither the loan or

19 regulations refer to ozone precursors.  It just says

20 any -- you know, anything that's environmentally bad

21 so --

22                  MS. MENSCH:  No.  Yep, I understand.

23                  MS. PETERSON:  So why can't they

24 purchase the same way they offset lead or offset their --
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1                  MS. MENSCH:  Right.  So, yeah.  I

2 totally understand what you're saying, and that's part of

3 the challenge.  So if we were to incorporate this same

4 emission reduction credit purchase scheme or idea, which

5 is -- honestly would be fantastic.  We could, say, do the

6 same thing where a facility shuts down.  I mean, Indian

7 River Power Plant just shut down.  And if we were able to

8 capture the CO reductions that were associated with that

9 shutdown, that would be huge.  We just don't have a

10 system in place yet for credit specific to CO2, and

11 that's part of the challenge.

12                  MS. PETERSON:  But you don't -- but you

13 don't have a system in place now for the -- for all the

14 other things on the list either.  You're throwing them

15 all into NOx and VOC.

16                  MS. MENSCH:  Right.

17                  MS. PETERSON:  So --

18                  MS. MENSCH:  Because they behave the

19 same way in the environment.  They do behave the same way

20 in the environment, and the volume associated with CO2 is

21 just in a different scale.  So it isn't transferrable.

22 If someone wanted, for this project, to purchase 5,000

23 and, you know, more with a multiplier, 5,000 tons per

24 year of credits, that would more than obliterate our bank
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1 that exists and that's maintained in the Division of

2 Small Business.  I mean, we have, what, like, 60 tons per

3 year in existence?  That might be not quite right, but

4 it's a very small number.

5                  MS. PETERSON:  So because there's so

6 much of this -- of these pollutants going into the air,

7 it's too much for us to deal with, so we just set them

8 aside because somebody somewhere said, "We're not going

9 to count this as a pollutant anymore."  I don't know who

10 that person was along the way.  Probably some Secretary

11 who just waved a magic wand and said, "We're not going to

12 count that particular pollutant."  Even though the law

13 and the regs say we count all of them, but somebody

14 decided we're not going to do that.  All right.

15                  One more quick question, and that has to

16 do with the forklifts.  What verification does DNREC do

17 when somebody says, "We're going to get rid of these five

18 forklifts"?  Who ever checks to be sure that they did, in

19 fact, get rid of them or where they went or --

20                  MS. MENSCH:  So this is another

21 wonderful part about our subject matter experts that

22 incorporate field inspections.  So there is a registry

23 program with the Division of Air Quality.  And while this

24 facility does not require a permit, they do participate
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1 in a registry process for the boilers.  And it's common

2 for folks to go out and do site assessments, so we

3 routinely rely on Division of Air Quality staff to go out

4 and do -- I mean, this applies for site closures as well.

5 We require staff to -- or we -- Division of Air Quality

6 staff, if they go out to do a site inspection, they're

7 onsite, they look for us.

8                  We're in communication a lot because

9 we're just coordinating on all of these different

10 efforts.  So it's very beneficial for us.  You know, we

11 have this aspect of DNREC that does go out and do the

12 site inspections, and it's a requirement for the permit

13 that this -- that this offset activity starts -- or it

14 happens before they start the -- their procedures or --

15 and building, et cetera.  So it is a requirement, and we

16 do have staff that are able to go out and verify.

17                  MS. PETERSON:  So three years from now,

18 five years from now, ten years from now, some inspector

19 goes out, they're going to say, "Oh, by the way, where

20 are these electric forklifts."  Is that -- I mean, is

21 there follow through with it or it's just, okay, they

22 complied upfront, and that's the end of that?

23                  MS. MENSCH:  So like I mentioned, we do

24 have a lot of interaction and coordination with DNREC and
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1 with DNREC Division of Air Quality, so it isn't something

2 that gets delayed for, you know, ten years down the road.

3 It's something that we're in commutations with them on.

4 For example, we have an unrelated facility, but a

5 facility that's going through closure.  And we're

6 waiting -- our program's waiting on confirmation with

7 Division of Air Quality staff to go out and site check.

8                  So that's just an example.  We don't

9 issue that closure letter until we see staff going out

10 and they confirm.  So we generally have that kind of

11 aspect and relationship with them where we do get that

12 input.

13                  MS. PETERSON:  We don't know about

14 follow-up, how frequently there is a follow-up to be sure

15 that they -- that those propane forklifts didn't

16 magically reappear.

17                  MS. MENSCH:  Well, they're being

18 replaced.  So they're not only just being removed and not

19 replaced, in which case, that would be suspicious that

20 they need forklifts and they're not actually having

21 forklifts on site, but they're actually be replaced by

22 the purchase of other equipment coming onsite.  So, you

23 know, that's actually already documented that that's

24 coming on with new replacement electric vehicles.
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1                  MS. PETERSON:  All right.  Thank you.

2                  MS. MEITNER:  Members of the board, I

3 wonder if we could do a quick check on our time.

4                  Mr. Whetzel, do you have any witnesses?

5                  MR. WHETZEL:  I have three witnesses,

6 Ms. Meitner.

7                  MS. MEITNER:  And do you intend to call

8 them?

9                  MR. WHETZEL:  I do if time allows.

10                  MS. MEITNER:  Okay.

11                  MR. WHETZEL:  If you would like to make

12 a full record.

13                  MS. MEITNER:  Members of the board, I

14 think it is inconceivable that we could hear three

15 witnesses this afternoon and allow for closing arguments.

16 I have a hard stop at 5:00.  I'm sure members of the

17 board have other commitments.  I wonder if we could

18 entertain the notion of a follow-up portion of the

19 hearing, a continuance of the hearing, and try to --

20                  MR. WHETZEL:  Ms. Meitner --

21                  MS. MEITNER:  -- establish if it could

22 be done.

23                  MR. WHETZEL:  We will move as -- I'm

24 sorry to interrupt, Ms. Meitner, but we will move through
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1 these witnesses as swiftly as we possibly can without

2 overlap.  But I think it's important for the board to

3 hear briefly from the Fuji managers and also from the

4 technical consultant who will explain how this offset

5 proposal addresses each of the pollutants that we've been

6 talking about today.

7                  MS. MEITNER:  Mr. Whetzel, I very much

8 appreciate that.  I would like to hear them, but I find

9 it inconceivable that three witnesses' examination and

10 cross-examination and three attorneys' closing arguments

11 is going to happen in the next 50 minutes.  Do you --

12                  MR. WHETZEL:  I understand.

13                  MS. MEITNER:  -- think it's possible?

14                  MR. MALONEY:  This is Kevin.  We also

15 have to allow for public comment.

16                  MS. MEITNER:  Quite correct.  And I

17 notice that we have members of the public here.  So does

18 it not seem appropriate and in our best interest to

19 continue this to a convenient date?

20                  MS. PETERSON:  I support that.

21                  MR. TWEEDIE:  From DNREC's perspective,

22 I think we would like to get through as much of it as we

23 can today in the day we had carved out.

24                  MS. MEITNER:  I have no objection to
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1 continuing until 5:00 today.  But at 4:55, if we start

2 trying to figure out when we're going to select what date

3 we're going to continue to, I think there will be

4 pandemonium.  And so I would like to kind of establish

5 what we're going to do now, and then if parties want to

6 continue to 5:00, that's fine.

7                  Members of the board --

8                  MS. PETERSON:  Ms. Meitner, maybe we

9 should begin with our attorney, Mr. Maloney, to see when

10 he's available and try to fall in around that.

11                  MR. MALONEY:  Yeah.  I mean, as I

12 indicated the other day, my schedule is less than ideal.

13 And, of course, we have the 60-day issue as well.  I

14 believe I said -- and I'm looking at my calendar now.  On

15 next Monday, I have available, the 27th.  It's cutting it

16 very close, but I don't see any other way around -- I

17 don't see any way around it, frankly.

18                  MR. WHITEHOUSE:  Mr. Maloney, it's Jamie

19 Whitehouse here.  I'm in a similar situation.  I am

20 locked out for this week, but, likewise, next Monday, the

21 27th, I'm available between -- any time between 8:00 a.m.

22 and 2:00 p.m.

23                  MS. PETERSON:  I am not available next

24 Monday morning.  I have to chair a planning board
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1 hearing.  Are we looking at maybe another half day, not

2 looking at a full day?

3                  MS. MEITNER:  It should not be a full

4 day, but it is hard to predict.

5                  MR. MALONEY:  This is Kevin.  I could do

6 tomorrow afternoon.  I've got a 9:30.  They usually run

7 about two or two and a half hours, so anything after noon

8 I should be able to do.

9                  MS. PETERSON:  I can do that.

10                  MS. MEITNER:  I have a commitment until

11 1:00, but I can be available from 1:00 to 5:00.

12                  MR. MALONEY:  Is there anyone who is not

13 available tomorrow from 1:00 to 5:00?

14                  MR. WHITEHOUSE:  Me, I'm afraid.  I have

15 a meeting that starts at 1:30, and I have no end time of

16 when that meeting will end, and it's a public meeting.

17                  MS. MEITNER:  Do people have any time on

18 Thursday, the 23rd?

19                  MS. PETERSON:  I do.

20                  MS. MEITNER:  At this point, we're

21 looking for half days, I believe.

22                  MS. PETERSON:  I do.

23                  MR. WHITEHOUSE:  I can meet that

24 morning, any time from 8:00 a.m. to 1:00 p.m.
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1                  MR. MALONEY:  I have a 10:00 meeting,

2 but I can probably get coverage for that.  We're talking

3 about the 23rd now, correct?

4                  MS. PETERSON:  Correct.

5                  MR. MALONEY:  I can get coverage for

6 that, my 10:00, so I could do the 23rd in the morning.

7                  MS. MEITNER:  Other members of the

8 board?

9                  MR. BAKER:  Rob Baker here.

10                  MR. DRAPER:  Jeff can do that.

11                  MR. BAKER:  I can cancel an appointment

12 Thursday morning and do late -- or possibly all day.

13                  MS. MEITNER:  Mr. Legatski, I -- have

14 you been able to hear all this?  Mr. Legatski, are you on

15 mute?

16                  Sascha, can you see if he's in the

17 system if he's still with us?

18                  MS. MOHAMMED:  I am looking.  I believe

19 he's on.

20                  Mr. Legatski?

21                  May have lost him.  Hold on a moment.

22                  MS. MEITNER:  And, I'm sorry, but was

23 anybody keeping count?  Did we hear from every other

24 member?  Let me just do a quick poll.
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1                  Mr. Whitehouse?

2                  MR. LEGATSKI:  I'm back.

3                  MR. WHITEHOUSE:  I am available.

4                  MR. LEGATSKI:  My wife just walked by my

5 chair and saw the mute button was lit up.  Hello?

6                  MS. MEITNER:  Hello, Mr. Legatski.

7                  MR. LEGATSKI:  Yes.

8                  MS. MEITNER:  I'm sorry.  We were

9 discussing potential to -- we will continue today until

10 5:00 and get as much done as we can, but if we do not

11 finish, we will -- we are considering continuing Thursday

12 morning.  Would you be available?

13                  MR. LEGATSKI:  Yes, at least until early

14 afternoon, possibly even longer depending on how the --

15 how things go.

16                  MS. MEITNER:  I'm sure --

17                  MR. LEGATSKI:  And I apologize for a

18 couple minutes ago.  I had inadvertently muted my phone

19 without realizing it.

20                  MS. MEITNER:  I'm sorry.  Could you

21 repeat your availability for Thursday?

22                  MR. LEGATSKI:  Morning and possibly into

23 the early afternoon.

24                  MS. MEITNER:  Okay.  Mr. Whitehouse, are
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1 you available Thursday?

2                  MR. WHITEHOUSE:  I am on the 23rd, but I

3 have a hard stop at 12:30 p.m.  In an emergency situation

4 I can push that back, but that's -- it is extremely

5 difficult, though I am available all morning.

6                  MS. MEITNER:  Thank you.

7                  Mr. Baker?

8                  MR. BAKER:  Yes, I'm available Thursday.

9                  MS. MEITNER:  Thank you.

10                  And Ms. Peterson?

11                  MS. PETERSON:  Yes, I'm available all

12 day.

13                  MS. MEITNER:  Okay.  Parties to this

14 matter, are you available Thursday morning?

15                  MR. KRISTL:  Yes.

16                  MS. MEITNER:  Professor Kristl?

17                  MR. KRISTL:  Yes.

18                  MS. MEITNER:  DNREC?

19                  MR. TWEEDIE:  Either Devera or I can be

20 available Thursday morning.

21                  MS. MEITNER:  Thank you.

22                  And Mr. Whetzel?

23                  MR. WHETZEL:  Yes.

24                  MS. MEITNER:  Okay.  So we have a plan
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1 to go until 5:00 today, and to the extent we have not

2 completed, to be reconvene Thursday.  At what time?  Do

3 the parties -- do the members of the board want to start

4 at 8:30?  It's a question.  Or 9:00?  Is 8:30 reasonable

5 since we're trying to pack a lot in?

6                  MS. PETERSON:  8:30's fine.

7                  MR. KRISTL:  It's okay with the

8 appellant.

9                  MS. MEITNER:  Okay.  Hearing no

10 objection.

11                  MR. WHETZEL:  Okay with me.

12                  MS. MEITNER:  Yeah.  Hearing no

13 objection, the plan would be to continue the hearing at

14 8:30 if it's not completed today.  Okay.

15                  Spokesperson for DNREC, do you have any

16 other witnesses?

17                  MR. TWEEDIE:  No other witnesses.  Thank

18 you.

19                  MS. MEITNER:  Okay.  And then

20 Mr. Whetzel, would you care to proceed with your

21 witnesses.

22                  MR. WHETZEL:  All right.  Yes.  My

23 understanding is DNREC has completed its case-in-chief,

24 and Fuji would call Melissa Toledo.
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1                  And if the court reporter -- have we

2 been swearing witnesses?  I think we may have this

3 morning.  I'm not sure we did this afternoon.

4                  THE COURT REPORTER:  We did.

5                  MR. WHETZEL:  Okay.  Then I --

6                  THE COURT REPORTER:  Would you --

7                  MR. WHETZEL:  Go ahead, Carrie.

8                          -  -  -

9           MELISSA TOLEDO, having first been duly sworn

10 according to law, was examined and testified as follows:

11                          -  -  -

12                    DIRECT EXAMINATION

13 BY MR. WHETZEL:

14       Q.   Thank you, Melissa.  And I'll just remind you

15 to keep your voice up, and we'll make sure that everybody

16 can hear you.

17                  Firstly, would you introduce yourself to

18 the board, please.

19       A.   Yes.  My name is Melissa Toledo.  I'm the

20 general manager for FujiFilm Imaging Colorants, the

21 subsidiary that's located in New Castle, Delaware.

22                  MS. PETERSON:  Mr. Whetzel, I'm sorry.

23 I can't -- I'm not able to hear the witness.

24                  THE COURT REPORTER:  I'm not either.
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1                  MS. MEITNER:  I'm having difficulty.

2                  MR. WHETZEL:  Hold on one second.

3                  MS. MEITNER:  It seems not to be so much

4 volume as just maybe the microphone.

5                  MR. WHETZEL:  All right.  We're going to

6 try another approach here.  We were having some feedback,

7 and we'll try this.

8 BY MR. WHETZEL:

9       Q.   I'll repeat my question, just so I'm sure

10 everybody's heard it.

11                  Ms. Toledo, would you introduce yourself

12 to the board, please.

13       A.   Yes.  My name is Melissa Toledo.  I am the

14 general manager at the FujiFilm Imaging Colorants

15 subsidiary that's located in New Castle, Delaware.

16       Q.   Thank you, Ms. Toledo.  Can you briefly

17 describe your educational background?

18       A.   Yes.  I have a BS in chemistry and an MBA.

19       Q.   Where did you receive those degrees?

20       A.   My chemistry degree was from Shippensburg

21 University, and my MBA was from St. Joseph's University

22 in Philadelphia.

23       Q.   And would you briefly review your employment

24 history?
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1       A.   After my undergraduate degree, I worked for

2 about seven years at a variety of different companies

3 before coming to the plant location in New Castle,

4 Delaware.  It was under different ownership at the time,

5 but the same plant, and our site was purchased by

6 FujiFilm in 2006.

7       Q.   Thank you.  And what are your roles and

8 responsibilities at Fuji?

9       A.   So as the general manager, I'm responsible for

10 pretty much everything that happens day to day on the

11 site.  We do have a commercial function that reports in

12 globally as well as a finance function that reports in

13 globally, but I'm responsible for operations,

14 warehousing, EH&S facilities, HR, and pretty much

15 everything that happens at the New Castle facility.

16       Q.   And what does happen at the New Castle

17 facility?  What do you do?

18       A.   So we are a manufacturer for a wide range of

19 products that are used in the ink-jet printing industry.

20       Q.   What type of products?

21       A.   So we manufacture aqueous inks and colorants.

22       Q.   What are aqueous inks?

23       A.   So aqueous inks are products that people might

24 be familiar with in terms of your home desktop printer.
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1 So we manufacture the ink that might be contained in your

2 printer at home.

3       Q.   You used the word "aqueous."  Does that have

4 some significance to these products?

5       A.   It does.  Aqueous inks are a very

6 environmentally friendly, low-hazard method of printing.

7 Traditional ink -- traditional printing uses materials

8 with high levels of solvents, so aqueous is considered to

9 be a much improved method of printing from an

10 environmental point of view.

11       Q.   Roughly how long has this plant been in

12 operation?

13       A.   The plant was built around 1993.  I'm not

14 exactly sure when it started up, but it was in the time

15 frame.

16       Q.   What kinds of customers or markets do you

17 serve for these ink-jet products?

18       A.   So, historically, our target markets were

19 around desktops, so, like I mentioned, ink that might be

20 in a desktop printer that someone uses at home.  But as

21 time has gone on, there's a lot more mobile devices.

22 People are printing a lot less, and so the industry

23 really is shifting towards industrial applications,

24 things like printing on packaging, corrugated boxes, or

Page 248

Veritext Legal Solutions
215-241-1000 ~ 610-434-8588 ~ 302-571-0510 ~ 202-803-8830



TOLEDO - direct

1 food packaging, as well as targeting the textile

2 industry.  So textile printing notoriously is very

3 harmful to the environment and using aqueous inks is a

4 much more environmentally friendly way to produce print

5 on fabric.

6       Q.   How many people do you employ at the plant?

7       A.   We have approximately 75 right now.

8       Q.   Does Fuji have an environmental policy?

9       A.   We do.

10       Q.   Would you describe it, please.

11       A.   So our environmental policy is based on what

12 we call the four Cs.  That stands for conservation,

13 basically recycling, reusing things as much as possible,

14 conserving wherever we can.  We also focus very much on

15 compliance.  We're ISO 14001 registered.  Also, the four

16 Cs include constant awareness, so making sure that our

17 employees are aware of environmental impacts, and that

18 we're always considering what's going on around us, as

19 well as continued improvement.  So we're always looking

20 to do better across all of our processes onsite.

21                  MR. WHETZEL:  Let me ask my colleague to

22 bring up Exhibit 1, please.

23                  Sascha, could you turn over screen

24 sharing permission to Mr. Cragg, please.
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1 BY MR. WHETZEL:

2       Q.   Ms. Toledo, what is the document we've shared

3 on the screen which is marked as Fuji Exhibit 1?

4       A.   That is our environment policy.

5       Q.   Please feel free to ask Mr. Cragg to scroll it

6 if you'd like, but could you point out the four Cs that

7 you mentioned in an earlier response.

8       A.   If you can just scroll down somewhat, we see

9 conservation, continued improved, compliance, and

10 constant awareness.

11       Q.   Thank you.  You also mentioned that the plant

12 is ISO 14001 certified.  What does that mean?

13       A.   So ISO 14001 is a certification process that

14 you can go through where you really are looking at what

15 are the best practices around environmental -- and so

16 with a heavy, heavy focus on continuous improvement.  And

17 every time that you're audited, you're expected to show

18 that you've improved.  We are audited annually and -- by

19 internal auditors and then externally every three years.

20       Q.   Is that ISO 14001 required by some legal

21 requirement or was that a voluntary initiative by the

22 company?

23       A.   That was a voluntary -- I forget what the word

24 was you used.
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1       Q.   Initiative.

2       A.   We did, yeah, we did that voluntarily.  We

3 felt that it was important to meet the needs of some of

4 the future customer base that we're targeting, as well as

5 to make sure that we're keeping the awareness up at the

6 site, and we've got everyone really engaged in our

7 environmental management system.

8       Q.   Has Fuji conducted voluntary environmental

9 projects at the site?

10       A.   We have.  We have targets that we set

11 environmentally, and we have done a number of

12 environmental projects.  Just a couple of examples.  We

13 did an LED light project where we changed out all of our

14 lights to be more efficient on the site.  We've also

15 implemented a water recycle system in our plant.

16       Q.   Has Fuji attempted to quantify or bank any

17 emissions credits from these projects?

18       A.   We have not.

19       Q.   Let me direct your attention to the project

20 which is the subject of this hearing.  That's referred to

21 at various places as Project Marconi or sometimes L44,

22 correct?

23       A.   That's correct.

24       Q.   And would you describe the project for the
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1 members of the board?

2       A.   So the Marconi Project is to build a plant on

3 our site to manufacture reactive dispersants.  That is a

4 technology that is used within FujiFilm for ink-jet

5 colorant in ink.  It's currently manufactured in our

6 Scotland plant.  And we -- at the New Castle facility, we

7 purchase the -- we call it RXD -- is the product line.

8 We purchase the RXD from Scotland.  And the decision was

9 made to build a plant at our site for a number of

10 reasons, one of which is to reduce the environmental

11 impact of shipping product from Scotland to New Castle

12 plant.  It also will allow us to streamline the overall

13 supply chain.  We'll be a lot closer in the New Castle

14 site to our North American customers, and it really makes

15 us a tighter supply chain overall.

16       Q.   Did Fuji experience any supply chain issues

17 during the COVID pandemic?

18       A.   Sorry.  I hit the wrong button.

19                  We had some delays on materials coming

20 from Scotland, and we're continuing to have delays, like

21 I think a lot of businesses are.

22       Q.   And are you familiar with the economic effects

23 of the project?

24       A.   I am.
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1       Q.   And are those described in the permit

2 application, which is Joint Exhibit 5?

3       A.   They are.

4       Q.   Would you just briefly review -- the board has

5 the application.  Would you just briefly review at a high

6 level what the economic effects of the project are?

7       A.   So this project, we're anticipating to spend

8 approximately 3 to $5 million in the state of Delaware

9 for construction and construction pieces, things to

10 support the construction project.  We're anticipating to

11 be employing between 75 and 100 contractors from the

12 local area in the plant build.

13       Q.   And have you obtained the necessary approvals

14 from New Castle County for this project?

15       A.   We have.

16       Q.   What was your role with the Coastal Zone

17 Permit application?

18       A.   So my role is probably -- I would call fairly

19 high level.  The person for -- with FujiFilm who was our

20 point on this is Maureen Concordia, who is our facilities

21 and EHS manager.  She worked closely with our consultant,

22 Amber Moore, to put the application together and also to

23 enter it -- interface with DNREC in discussions for the

24 offset plan.
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1       Q.   Were you involved in communications with DNREC

2 during the course of the application?

3       A.   I did have some communication with DNREC while

4 we were discussing the offset package where I had reached

5 out and requested a meeting really to try and understand

6 in more detail the offset requirements themselves.  And

7 so I did have one or two phone calls with Laura Mensch

8 and the air emissions person at DNREC.

9       Q.   Do you consider that to be a thorough process?

10       A.   Yes.

11                  MR. WHETZEL:  I have no further

12 questions for Ms. Toledo.

13                  MS. MEITNER:  Mr. Kristl?

14                  MR. KRISTL:  No questions from the

15 appellant.

16                  MS. MEITNER:  DNREC?

17                  MR. TWEEDIE:  No questions from DNREC.

18                  MS. MEITNER:  Okay.  I'd like to make a

19 quick personal comment to the parties, and it -- and it

20 is this.  This hearing and situation seemed to me to be a

21 bit of a victim of the pandemic.  Perhaps the appellant

22 didn't get involved soon enough, didn't have enough

23 information to know what was going on.  In theory, she

24 does not object to the permit.  She just has some

Page 254

Veritext Legal Solutions
215-241-1000 ~ 610-434-8588 ~ 302-571-0510 ~ 202-803-8830



TOLEDO - direct

1 concerns about the emissions and how they may impact her.

2                  The company involved has project -- it

3 has great merit and certainly seems to be,

4 environmentally, a very positive situation.

5                  The board is in a position of either

6 approving or denying the permit, and denying it would

7 cause substantial delays and cause things to be backed up

8 and go back and be very complicated.

9                  In other venues, in the Environmental

10 Appeals Board, there is usually an opportunity for the

11 parties to meet and come to an agreement.  And

12 practically speaking, there doesn't seem to be one in

13 this format that we find ourselves in.

14                  However, the board has the opportunity

15 to amend the permit if it deems it appropriate.  And the

16 only drawback to the board amending the permit is how is

17 it going to be enforced and do they have the technical

18 expertise to do that, which the answer is clearly no.

19 But this hearing's going to be continued until Thursday,

20 and I would encourage the parties to speak, to

21 communicate, and to see if there is any potential to

22 compromise, to come to an agreement so that everybody

23 walks away, perhaps not happy, but at least in a

24 situation they can live with.
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1                  And having said that, I wish to delay no

2 longer.

3                  Professor Kristl, do you wish to

4 cross-examine the witness?

5                  MR. KRISTL:  No, I have no questions.

6                  MS. MEITNER:  And does DNREC have any

7 questions?

8                  MR. TWEEDIE:  No.

9                  MS. MEITNER:  All right.

10                  Mr. Whetzel, your next witness.

11                  MR. WHETZEL:  Yes.  If you give us a

12 minute to shift around logistically, Fuji calls Maureen

13 Concordia.

14                  Ms. Concordia, are you in place and

15 ready to go?  I don't see you on my screen but -- okay.

16                  Fuji calls Maureen Concordia, and we'll

17 turn her over to Ms. Gold to swear the witness, please.

18                          -  -  -

19           MAUREEN CONCORDIA, having first been duly sworn

20 according to law, was examined and testified as follows:

21                          -  -  -

22                    DIRECT EXAMINATION

23 BY MR. WHETZEL:

24       Q.   Thank you, Ms. Concordia.  I'll give you the
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1 same caution to keep your voice up when you're -- when

2 you're testifying so we want to make sure the board has

3 an opportunity to hear what you're going to say.

4                  Would you, as a first -- excuse me --

5 first matter introduce yourself to the board.

6       A.   I'm Maureen Concordia.  I am the facility and

7 EH manager for FujiFilm.  I've been with the company for

8 17 years.

9       Q.   Would you describe your educational

10 background, please.

11       A.   Sure.  I have a bachelor's in architectural

12 engineering and a bachelor's in civil engineering from

13 Drexel University.  From graduating, I worked in the

14 consulting field with a consulting company in the

15 Philadelphia area for seven years primarily in the

16 pharmaceutical industry.

17       Q.   And you may have answered this, but I just

18 want to make sure.  How long have you been at the plant

19 site in New Castle?

20       A.   17 years.

21       Q.   Thank you.  And what are your roles and

22 responsibilities at Fuji today?

23       A.   Sure.  I'm the facility and EHS manager of the

24 facility, so I have two maintenance techs.  And then
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1 under EHS, I have one EHS coordinator.  And the roles

2 are, you know, for facilities, making sure the plant is

3 in working order.  And then under EHS, making sure we

4 have an environmental health -- and safe working

5 environment for our employees.

6       Q.   And I know we're all trying to go quickly

7 today, but I'm going to encourage you to slow down just a

8 hair because I want to make sure that our court reporter

9 can get the transcript, which is always a little tough

10 over a virtual format like this.

11                  Ms. Concordia, did you have a role in

12 connection with Project Marconi, the project that's in

13 the application that brought us all here today?

14       A.   For Marconi, my role was offering EHS support

15 for the Coastal Zone Application process.

16       Q.   Could you elaborate on that a little bit?

17 What do you mean by that?

18       A.   Sure.  It was assisting with getting the

19 application submitted into DNREC.  I worked with a

20 consultant for the technical analysis and emission

21 analysis part of that process.

22       Q.   Did you also interact with DNREC during that

23 process?

24       A.   Yes, quite a bit.
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1       Q.   Would you elaborate on that, please.

2       A.   We started the process, actually in November,

3 like, the discussion, you know, for a status application.

4 We then rolled into finding out that we had to go for the

5 full application.  We started that in December, a number

6 of talks with the consultant and myself with DNREC

7 working through, you know, the application process, and

8 then it was submitted.  And then we went through the

9 offset proposal part.  That went on for probably about

10 two months, you know, just the back and forth and trying

11 to nail down an actual offset proposal for our site.

12       Q.   Let me stop you there because we're going to

13 spend a little more time on some of those steps along the

14 way, but before we do, do you have or can we screen -- do

15 you have Joint Exhibit 5, the permit application?  I

16 don't need to screen share at this point if you have a

17 hard copy.

18       A.   Yes.

19       Q.   And did you review and sign this permit

20 application before it was submitted?

21       A.   Yes, I did.

22       Q.   Did you rely on information and the technical

23 work performed by your consultant?

24       A.   Yes, I did.

Page 259

Veritext Legal Solutions
215-241-1000 ~ 610-434-8588 ~ 302-571-0510 ~ 202-803-8830



CONCORDIA - direct

1       Q.   Thank you.  So in a high level, would you

2 briefly describe the process of preparing and submitting

3 this application?

4       A.   So we went through the whole process of

5 getting an application filled out.  I worked closely with

6 the consultant as far as the information that was going

7 in there, and then she worked with DNREC, some back and

8 forth as far as the technical expertise and the emissions

9 data.

10       Q.   Explain to the board what the back and forth

11 with DNREC consisted of as you were reviewing the

12 application and the offset proposals.

13       A.   The back and forth was really determining the

14 right offset project that we could do for our site.

15 There were several that were suggested that the

16 consultant worked with with DNREC.  And as Laura Mensch

17 had mentioned earlier, they really were trying to focus

18 on finding an offset that, you know, was over here at the

19 New Castle site.

20       Q.   Did you consider a number of different

21 alternatives for offset proposals?

22       A.   We did have a couple of them.

23       Q.   Did you review those with DNREC?

24       A.   Yes.  They were reviewed with DNREC.
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1       Q.   And what was your role with the air

2 emissions -- the air emissions and the offset

3 calculations specifically?

4       A.   My role was just working with the consultant

5 that populated the information from the boiler data.

6       Q.   You anticipated my next question.  What is the

7 source of the emissions in this -- in this project?

8       A.   It's from the boiler -- the two boilers that

9 are being installed in that building.

10       Q.   And because I had some dictation problems

11 earlier today, would you explain what the boilers are and

12 how they're fired?

13       A.   They're two natural gas fired boilers that

14 will be used in heating sources during the process at the

15 Marconi plant.

16       Q.   And is this the same natural gas that's used

17 in businesses and homes throughout the state?

18       A.   Yes.  It's the same natural gas.

19       Q.   Could I ask you to look at page 33 of Joint

20 Exhibit 5, which is the permit application.

21                  MR. WHETZEL:  And, Mr. Cragg, if you

22 could screen share that page, I would appreciate it.

23                  MS. CONCORDIA:  Yes, I have it open.

24                  MR. WHETZEL:  And if you could scroll up
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1 a little bit so we can see the table, Mr. Cragg.

2 BY MR. WHETZEL:

3       Q.   Was this a table that -- is this the table in

4 the calculations you said were populated by the

5 consultant?

6       A.   Yes.

7       Q.   So it has a list of pollutants in the

8 left-most column, correct?

9       A.   Yes, it does.

10       Q.   And then it lists the net increase in tons per

11 year of pollutants, and it totals it 3.931 tons per year,

12 correct?

13       A.   Yes.

14       Q.   And finally, it lists offset requirements in

15 tons per year and totals those as 4.325, correct?

16       A.   Correct.

17       Q.   And what were the elements of the final offset

18 package?

19       A.   The approved?

20       Q.   The approved offset package, yes.

21       A.   The approved offset package was the

22 elimination of five propane forklifts over at the New

23 Castle site in addition to purchasing emission reduction

24 credits of two NOx and one VOC.
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1       Q.   What's the environmental benefit or emissions

2 reduction associated with the forklift elimination?

3       A.   Well, we were eliminating the propane use that

4 is over there on the site, the combustion and everything

5 that comes off the forklifts, and then we would be

6 converting to electronic.

7       Q.   Do you have an understanding of what those

8 propane forklifts emit currently?

9       A.   Not hard data.  I mean, I'd have to get it

10 from my consultant.

11       Q.   Which constituents or which pollutants were

12 offset by the forklift elimination?

13       A.   The carbon monoxide.

14       Q.   Okay.  And then you also said the package

15 included the purchase of two NOx credits and one VOC

16 credit?

17       A.   Yes.

18       Q.   What was DNREC's position on this final offset

19 package?

20       A.   They approved the final package that was

21 presented.

22       Q.   Okay.  And apart from the specific offset

23 package in the application, are there other environmental

24 benefits of this project?
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1                  MR. WHETZEL:  You can take the table

2 down, Mr. Cragg.

3                  MS. CONCORDIA:  Yes.  As Melissa Toledo

4 just mentioned shortly a while ago, we currently get our

5 raw materials from Grangemouth, Scotland.  By making them

6 over here onsite, we eliminate the shipping emissions

7 that come across the ocean, then from the port of New

8 York down to, you know, our site over in New Castle, all

9 the truck traffic and everything.

10 BY MR. WHETZEL:

11       Q.   So you have both ocean freight and truck

12 freight components the way you're doing it currently?

13       A.   Yes, we do.

14       Q.   And have you attempted to quantify or claim

15 numeric credit for any benefits of eliminating that

16 activity?

17       A.   No.  We did not quantify that.

18       Q.   Okay.  These materials you're shipping over

19 are described as aqueous.  Does that mean they're mostly

20 water?

21       A.   Yes.

22       Q.   So just so I understand, currently, you're

23 shipping a lot of water from Scotland to the United

24 States to make your final product?
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1       A.   Yes, we are.

2       Q.   And if this project goes forward, you'll be

3 able to eliminate that?

4       A.   Yes.

5       Q.   Great.  Were you involved with the public

6 hearing on this permit application?

7       A.   I was involved at the public hearing.  I

8 actually presented a portion of it from FujiFilm.

9       Q.   Were there any comments from the appellants in

10 this matter at or in connection with the public hearing?

11       A.   We didn't have -- we didn't have any comments

12 from the appellant in this case.

13       Q.   Did you have any comments at all?

14       A.   We did.  We had one comment from Mr. Martin

15 Willis.

16       Q.   And what was Mr. Willis -- was Mr. Willis in

17 favor of or opposed to the project?

18       A.   Mr. Willis was in favor of the project.

19       Q.   And what happened following the public

20 hearing?

21       A.   The public hearing concluded, and then there

22 was a public notice until I believe around June 10th for

23 the public to submit any comments or anything.  And then

24 that closed, and then we waited too for the officer's
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1 report, and then the final decision from the DNREC

2 Secretary.

3       Q.   And the permit was ultimately issued?

4       A.   Yes, it was issued in and effective July 23rd.

5       Q.   And did you hear from anyone ever around the

6 time the permit was issued with concerns about the

7 project?

8       A.   No.

9       Q.   What's the next thing that happened?

10       A.   We found out about an appeal to DNREC

11 regarding the decision of our permit that was approved on

12 July 23rd.

13       Q.   And now we're all here.

14       A.   And now we're all here.

15       Q.   Okay.  No further questions.

16                  MS. MEITNER:  Professor Kristl, did you

17 have any questions?

18                  MR. KRISTL:  I do not.

19                  MS. MEITNER:  And, DNREC, do you have

20 any questions?

21                  MR. TWEEDIE:  I do not.  Thank you.

22                  MS. PETERSON:  Mr. Chair, Karin

23 Peterson.  I have one question for the witness.

24                  Ms. Concordia, you said that Fuji
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1 purchased three credits, two NOxs and one VOC.  Can you

2 tell me how much a credit costs?

3                  MS. CONCORDIA:  Sure.  We're working

4 with a small business.  It's approximately, I believe,

5 around $5,000.

6                  MS. PETERSON:  Per credit or total?

7                  MS. CONCORDIA:  No.  For the total of

8 those credits.

9                  MS. PETERSON:  Okay.  Thank you.

10                  MR. WHETZEL:  Mr. Chair, that prompts

11 one further question from me if I may.

12 BY MR. WHETZEL:

13       Q.   Seeing no objection, Ms. Concordia, do you

14 have an understanding whether it's possible to buy

15 credits for this project for carbon dioxide?

16       A.   No, we don't.  My understanding is there's no

17 credits to be purchased for carbon dioxide.

18                  MR. WHETZEL:  Okay.  Thank you.

19                  MS. MEITNER:  To the parties, it is

20 4:48 p.m. or -- yeah, and I doubt that we could get in

21 the third witness.

22                  Do you want to, Mr. Whetzel, let us know

23 the name of your witness?

24                  MR. WHETZEL:  Yeah.  My next witness
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1 will be Richard Beringer, a professional engineer with

2 Duffield Associates who will provide more detailed

3 testimony on the emissions calculations and the offsets

4 and how all that fits together.  And you correctly

5 surmised I will not be able to complete that in

6 11 minutes.  And it might be, for continuity and

7 comprehension sake, better to just do Mr. Beringer in one

8 session when we next resume.

9                  MS. MEITNER:  Okay.  Mr. Maloney, is

10 there anything we can do to put the, you know -- our

11 website -- information on our website that this hearing

12 will be continued until Thursday, September 23rd at

13 8:30 a.m.?

14                  MR. MALONEY:  Yeah.  I would just ask

15 Sascha to do kind of a repeat of what she did last time

16 in terms of the public meeting calendar.

17                  MS. MOHAMMED:  Yes.  That's ready to go

18 as soon as this meeting is -- this hearing is over.

19                  MR. MALONEY:  Thank you, Sascha.

20                  MS. MOHAMMED:  You're welcome.

21                  MS. MEITNER:  Mr. Maloney, do we need a

22 motion from the board to continue the hearing?

23                  MR. MALONEY:  Yes.

24                  MS. MEITNER:  I so move that this
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1 hearing being continued to September 23rd to 8:30 a.m. --

2                  MS. PETERSON:  Second.

3                  MS. MEITNER:  -- p.m. -- yeah, yes.

4                  MS. PETERSON:  Second.

5                  MS. MEITNER:  Sascha, please call the

6 roll.

7                  MS. MOHAMMED:  I'll just -- because I

8 forget you guys, I'll just go again.

9                  Ms. Karin Peterson?

10                  MS. PETERSON:  Yes.

11                  MS. MOHAMMED:  Meitner?

12                  MS. MEITNER:  Yes.

13                  MS. MOHAMMED:  Jamie Whitehouse?

14                  MR. WHITEHOUSE:  Yes.

15                  MS. MOHAMMED:  Jeffrey Draper?

16                  MR. DRAPER:  Yes.

17                  MS. MOHAMMED:  Robert Baker?

18                  MR. BAKER:  Yes.

19                  MS. MOHAMMED:  Richard Legatski?

20                  MR. LEGATSKI:  Yes.

21                  MS. MEITNER:  The motion carries, and,

22 Mr. Legatski, with your permission, I'll adjourn the

23 meeting.

24                  MR. LEGATSKI:  Please do.
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1                  MS. MEITNER:  Meeting adjourned.

2                  MR. LEGATSKI:  Thank you.

3                  (The hearing adjourned at 4:51 p.m.)

4
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1                   C E R T I F I C A T E

2

3

4      I do hereby certify that the foregoing hearing was

5 taken before me, pursuant to notice, at the time and

6 place indicated; that the statements of participants were

7 correctly recorded in machine shorthand by me and

8 thereafter transcribed under my supervision with

9 computer-aided transcription; that the transcript is a

10 true record of the statements made by the participants;

11 and that I am neither of counsel nor kin to any party in

12 said action, nor interested in the outcome thereof.

13

14      WITNESS my hand and official seal this 27th day of

15 September A.D. 2021.

16                          <%11850,Signature%>

          _________________________

17

          Notary Public

18

19

20

21

22

23
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